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Decisions of the Supreme Court of Missouri, 


ST. LOUIS DISTRICT, SEPTEMBER TERM, 1829. 





Tracy & WAHRENDORFF v. THE STATE. 


ij. The act imposing a tax on venders of merchandise and pedlers, passed 1825, and 
the supplement thereto, passed 1829, are constitutional, so far as they apply to re- 
tailers. 

2. In an indictment under the act to impose a tax on venders of merchandise, it is 
not necessary to charge that the articles were sold by retail. The defendant 
should move the Court to exclude all evidence of such sales as he might !awfully 
make. 


ERROR from the St. Louis Circuit Court, 
Tompkins, J., delivered the opinion of the Court. 


This is a writ of error to a judgment of the Circuit Court of St. Louis county, on 
an indictment found in that Court against the plaintiffs in error, for violating the pro- 
visions of two acts of the General Assembly. The indictment was founded on the 
second section of an act passed the Ist March, 1825, imposing a tax on licenses to 
venders of merchandise and pedlers, ( Revised Code, p. 531,) and on the first section 
of an act to amend the same, passed 22d January, 1829, p. 38-9 of the acts at the 
first session of the fifth General Assembly ; by which two laws it is provided that all 
inerchants shall pay a tax af one-fourth of one per centum on their whole stock in 
trade, except such goods as are the growth, produce or manufacture of this State s 
and that before any person, &c., shall receive a license to vend merchandise, he, &c., 
shall deliver to the collector of the proper county a complete statement in writing of 
all the goods, wares and merchandise (except as aforesaid) received at his store, &c., 
for the last six months next preceding the application for such license, to be sold on 
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his account, or on the account of any other person, and that such account shall be 
sworn to. 

(4) The indictment charged that the plaintiffs in error, defendants below, did deal 
as venders of merchandise not having a license therefor, &c. They pleaded not 
guilty, and the jury found specially that the said Edward Tracy and Charles Wah- 
rendorff are now and have been merchants, and doing business as merchants in the 
town of St. Louis, in Missouri, at about the same stand in said town for ten years 
last past, and during that time they have dealt in buying and selling goods of foreign 
growth, produce and manufacture, as well as goods which are the growth, produce 
and manufacture of several of the States of the United States. The course of busi- 
ness of said Tracy & Wahrendorff has been to purchase in Philadelphia and 
Pittsburgh, in the State of Pennsylvania, and New York, in the State of New York; 
in New Orleans, in the State of Louisiana; in Galena, in the State of Illinois; in 
Cincinnati, in the State of Ohio, and Louisville, in the Stete of Kentucky, such 
goods of the growth, produce and manufacture of the different States of the United 
States, other than Missouri, and of foreign countries, as were calculated for the Mis- 
souri market, and to bring the same goods to their store in St. Louis aforesaid, where 
the same were sold out at wholesale and retail ; the goods received by said Tracy & 
Wahrendorff at their said storehouse in St. Louis aforesaid, during the six months 
preceding the fifteenth day of March, in the year of our Lord one thousand eight 
hundred and twenty-nine, (down to which time the said Tracy & Wahrendorff had 
reguiar licenses as merchants,) to be sold on their account, and on account of other 
persons, were altogether of the growth, produce and manufacture of foreign coun- 
tries, and of the States of the United States, other than Missouri, and were put up in 
bales and boxes in Philadelphia, New York and New Orleans aforesaid, and forward- 
ed and arrived in the same bales and boxes at the store of said Tracy & Wahrendorff 
in St. Louis aforesaid, and there received by them. The introduction into Missouri 
of goods, wares and merchandise, of the growth, produce and manufacture of other 
States of the United States, and of foreign countries, is entirely in the hands of mer- 
(5) chants. A large amount of such goods, wares and merchandise, is now sold and 
used in Missouri, and has been annually consumed there for many years past. Those 
persons who import into Missouri, goods, wares and merchandize, as aforesaid, so im- 
port them for the purpose of again selling them, and do sell them out in Missouri, 
sometimes in the same bales, barrels, &c., and in the same shape in which they receive 
them. Of the goods received and sold by the said Tracy and Wahrendorff, within the 
next six months preceding the 15th day of March last past, a portion, to wit: fifty bar- 
rels of flour, produced and manufactured in the State of Ohio ; fiftv barrels of whisky, 
produced and manufactured in the State of Kentucky ; one hundred kegs of nails, from 
the State of New York; twenty boxes of glass, manufactured in said Pittsburg, were 
received and sold by them at their said storg in St. Louis aforesaid, and taken away 
from there, in the same barrels, kegs and boxes respectively, in which they had been 
received there, and in which they had been forwarded from said New York, Phila- 
delphia, Pittsburgh, and Louisville and Cincinnati, without having been opened. 
The said Tracy and Wahrendorff on the fifteenth day of March, in the year eighteen 
hundred and twenty-nine, and from thence, until the finding of the indictment in this 
case, did deal in the selling of goods, wares and merchandise, the growth, produce 
and manufacture of foreign nations, and of the several States of the United States, 
other than Missouri, at their store in the said city, occupied for that purpose; and 
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that the said Tracy & Wahrendorff, during the time aforesaid, at the place aforesaid, 
did sell by retail, in great and in small quantities, the said goods, wares and merchan- 
dise, which were opened at their said store and offered to be sold in said quantities 5 
and that during all the time aforesaid the said Tracy & Wahrendorff had no license 
as vendors of merchandise under the statutes of Missouri; but that on said fifteenth 
day of March, in said year eighteen hundred and twenty-nine, said Tracy & Wahren- 
dorff did apply to John C. Sullivan, the collector of the State and county revenue for 
(6) said county of St. Louis, for a license to be granted to them, said Tracy & Wah- 
rendorff, as vendors of merchandise, and did then and there tender to said collector 
the sum of fifteen dollars as a tax upon said license for the ensuing six months, and 
the fee of the clerk, and then and there demanded said license, but that said collector 
then and there refused to grant the same, on the sole ground that said Tracy & Wah- 
rendorff refused to pay to said collector the further sum of twenty-five cents on each 
hundred dollars of the value of all goods, wares and merchandise, excepting such as 
were the growth, produce and manufacture of the State of Missouri, received by 
them at their said store for the last six months next preceding the said fifteenth day 
of March, eighteen hundred and twenty-nine, to be sold on their accoung and on ac- 
count of other persons. 

On this finding the Circuit Court gave judgment for the State. The defendants 
moved in arrest of judgment on account of the insufficiency of the indictment, and 
this motion was overruled. 

The plaintiffs in error contend that the judgment ought to have been arrested: be- 
cause the indictment is defective and bad in this; that the act of which it complains 
is not of course criminal; that dealing as vendors of merchandise may or may not 
be illegal, according to the mode in which it is done. The provisions affecting this 
question found in revised code, p. 531, and the acts of 1828, pp. 38-9, it is contended, 
are repugnant to the 8th section of the first article of the Constitution of the United 
States, authorizing Congress to regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes, and to the tenth section of the same 
article, prohibiting the States from laying any imposts or duties on imports or ex- 
ports. 

In Brown v. the State of Maryland, 12 Wheaton 419, the Supreme Court of the 
United States decided that a law of that State requiring importers to pay filty doHars 
for license to sell goods in the same condition in which they were imported, that is, 
in the same box, bale or package, is unconstitutional, because repugnant to the two 
(7) provisions of the constitution above cited. The importer, the Court say, had 
purchased from the United States the privilege to sell. These were foreign goods, 
and the Court add that the principles laid down in this case will, they suppose, 
equally apply to importations from a sister State. But the Court in the same case 
say, that the state of things is changed if the importer sells them, or otherwise mixes 
them with the general property of the State, by breaking the packages, &c., to sell 
by retail. Seeing, then, nothing in the laws or Constitution of the United States to 
restrain the State from exercising this power over retailers, and supported by the 
opinion, although extra-judicial, of so able a Court as the Supreme Court of the 
United States, we are disposed to give effect to the said several acts of the General 
Assembly, so far as they apply to retailers, believing them to be constitutional. 

It remains to be considered whether it were necessary to charge in the indictment 
that the plaintiffs in error, defendants “—" did sell by retail. The cases cited, 2 

rv) 
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Burrow 1936; 1 East. 646, notes; 1 T. R. 144, establish the doctrine that “ what 
comes by way of proviso 1n a statute, must be insisted on by way of defence by the 
party accused ; but when exceptions are in the enacting part of a law, it must appeai 
in the charge that the defendant does not fall within any of them.” It is contended 
that the constitutional provision is equivalent to an exception in the enacting part ot 
a law, and ought to be observed as such by the officer of the State. The rule of law 
being established, convenience requires that it should be permanent, in order that each 
party, plaintiff and defendant, may know what he is required to show to the Court 
But the case before the Court presents neither an exception in the enacting part of a 
statute, nor one by way of proviso. This case is the first of the kind, at least in this 
State, and it seems to be unimportant how it is decided. Our statute embraces all 
venders of merchandise not the growth, &c., of this State. The Court, therefore, 
incline to think that the indictment is well enough, and that the defendant should in 
(8) such cases move the Court to exclude all evidence of such sales as he might law- 
fully make. 

The judgment of the Circuit Court is affirmed 





Decisions of the Supreme Court of Missouri, 


FAYETTE DISTRICT, APRIL TERM, 1831. 


Srorrs v. THE STATE. 


t. Indictment under the act of Feb. 4, 1825, for selling spirituous liquors without li- 
cense. Several distinct acts of selling were set forth in the same count—held, that 
the several acts of selling constituted but one offence, and, therefore, the indict- 


ment was not liable to the objection that distinct offences were charged in the same 
count. (Note b.) 


2. Offences of a different character or degree, upon which the judgments must be 
different, must be joined. (Note a.) 


ON AN APPEAL from the Howard Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


Storrs was indicted under the sixth section of the act.entitled ““An Act to license 
retailers of wines and spirituous liquors,” approved Feb. 4th, 1825, for selling spirit- 
uous liquors, suffering them to be drank about his house without a license therefor. 
The indictment charges that the said Storrs “ did then and there sell and retail to one 
Pemberton S. Bridges of the county aforesaid, one half pint of whisky, and did then 
and there suffer and permit the said spirituous liquors so sold as aforesaid, to be then 
and there drank in his the said Storrs’ shop, then in his possession, by the said Bridges 
and others: and the said Storrs did then and there sell and retail to one Stephen La- 
cey, of the county aforesaid, one half pint of whisky, and did then and there suffer 
and permit the said spirituous liquors so sold, as last aforesaid, to be then and there 
drank in his, the said Storrs’ shop, then in his possession, by the said Lacey and others, 
and the said Storrs did then and there sell and retail to divers other citizens, to the 
jurors aforesaid unknown, divers other half pints of whisky. And did then and there 
suffer and permit the said spirituous liquors so sold as aforesaid, to be then and there 
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drank,” &c. The defendant demurred to the indictment and had judgment against 
him: to reverse which he prosecutes the present writ of error. The error assigned 
(10) and relied on is, that the indictment contains only one count, and that several 
distinct offences are charged in that count, against the said Storrs. There is no force 
in this objection. It is held that even distinct felonies of the same character and de- 
gree, though committed at different times, may be charged in the same indictment, 
and it will be no ground either of demurrer, or arrest of judgment. 1 Chit. L. P. 
171. In such cases, however, the prosecutor may be compelled at the trial to elect 
on which charge he will proceed. But in the case of offences inferior to felony, tae 
practice of calling on the prosecutor to elect on which charge he will proceed, does 
not exist, and the prosecutor may give evidence of several libels, assaults, &c., upon 
the same indictment, whether they be on the same or on different persons. 1 Chit. 
Crim. L. p. 254. So itis held that if property of several persons be stolen at one 
time, the whole may be considered as one taking. 1 Hale 531, 3 Chit. Crim. L. p. 
353. The rule is, that offences of a different character or degree, upon which the 
judgments must necessary be different, are not to be joined. In the case under con- 
sideration, it was to the interest of the defendant to consider the several acts as con- 
stituting but one offence, whether they were or were not committed at the same in- 
stant of time, which might well have been. 

The judgment of the Circuit Court is, therefore, affirmed, with costs. 

(a.) See The State v. Palmer and Doll, 4 Mo. R., p. 454; The State v. Kirby, 7 
Mo. R., p. 317. 

(6.) Lonton v. The State, 7 Mo. 


Litty ¢. THE STATE. 


Fhat certainty required in an indictment is not necessary in a warrant of commit 
ment. 


ERROR from Cooper Circuit Court. 
TomPKINs, J., delivered the opinion of the Court. 


The plaintiff in error was indicted and convicted for suffering Wm. Reid to escape 
froin the jail of Cooper county. To reverse the judgment of the Circuit Court, he 
(11) sues out this writ. It is contended that the indictment is defective in not setting 
out a sufficient warrant of commitment. It charges that the Constable was com- 
manded, &c., to convey and deliver into the custody of the keeper of the jail of, &c., 
the body of William Reid, jun’r., &c., taken and brought before him the said Justice, 
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and charged before him, &c., upon the oath of James Harris, &c., with stealing one 
sorrel horse. It is contended that the warrant ought to have contained some allega- 
tion that the prisoner was committed for some good cause certain, supported by oath, 
and that the words stealing a horse impart no crime. We are of opinion that it suf- 
ficiently appears that witnesses were examined to fix the suspicion of guilt on the 
prisoner. The forms of warrants of commitments found in the digest of our statute 
laws, and in Chitty, and the Crown Circuit Companion, are pursued. The second 
objection is, that horse stealing is no crime punishable by law; that it should have 
been charged, that the prisoner feloniously did steal, &c. In sec. 33d of the act con- 
cerning crimes and misdemeanors, page 289 of the Revised Code, it is enacted that if 
any person shall steal from any other person, &e., any horse, &c., he, she, &c., shall 
be deemed guilty of felony. And on conviction, &c. Without pretending to say 
that these words would be sufficient in an Indictment, we are inclined to think that 
the words are sufficient in a warrant, as they are the words used in the law. And it 
does not necessarily follow, that a felonious intent was not proved. It was also ob- 
jected that the warrant of commitment does not show to whom the horse belonged. 
Yo this it may be answered, that it is not a necessary consequence, that there was 
no evidence to that purpose: and the warrant of commitment need not be so certain 
as an indictment, the office of which is to present to the accused the charge against 
vhich he must defend himself. 
The judgment of the circuit court is affirmed 
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(12) County oF Boong ». CorLEw. 


1. Consent to appear and submit-to the judgment of a Court, waives all objection te 
want of form or regularity in an appeal from an Inferior Court. 

2. The Circuit Court can exercise appellate power on appeals regularly taken from 
the County Court. 

3. When parties in the County Court consent to an appeal to the Circuit Court for 
the opinion of the Circuit Court upon the law arising from the facts of the case, io 
such case the power of the Circuit Court is precisely what it would be in a cause 
carried up in due form of law, and in such case the Circuit Court may enter inte 
the trial de novo. 


4. A decision of the Circuit Court will be deemed correct, when nothing on the re- 
cord shows it incorrect. 


ERROR from the Boone Circuit Court 
Wash, J., delivered the opinion of the Court. 


An application was made by Corlew to the County Court of Boone, to allew 
an account against the county of Boone for the sum of seven dollars, money 
improperly paid by him as Constable into the county. treasury, &c. The 
County Court overruled the motion. Corlew excepted to the opinion of the 
Court, and spread the evidence on the record. An appeal was also prayed for and 
granted to the Circuit Court. At the February term of the Boone Circuit Court, 1830, 
as appears from the record, the cause came on to be argued in that Court, both par 
ties appearing and consenting thereto, when the Circuit Court adjudged and directed 
the County Court to allow the account, as the money was improperly paid by Cor 
lew, into the county treasury, under a statute that was and is unconstitutional. And 
that said Corlew has a legal right properly recoverable in an action for money, had 
and received to his use from said county: and that his costs in both Courts be also 
allowed and paid by said County Court. To reverse this decision of the Circuit 
Court, the plaintiffs have come into this Court. Four errors have been assigned 
The three first amount to nothing more than a general assignment, except that in the 
third, the mandamus is pointed out as the proper remedy. The fourth error assigned 
is, that it appears from the said record and proceeding, that an appeal from said 
(13) County Court to the said Circuit Court, would not, by the law of the land, lie 

The points made and relied on by the Attorney General in behalf of the county, 
are, first, that the consent of the County Court only extended to-asking the opinion 
of the Circuit Court as to matters of law, and did not authorize it to make any or 
der. Second. That the evidence was insufficient to justify the County Court in 
allowing the account. Third. That there was ne sufficient appeal, there being no 
affidavit. Fourth. That the law does not authorize an appeal in this case. Without 
regard to the order in which the points have been presented, we will :first consider 
the third and fourth points. The 8th secticn of the 5th article of our State Consti- 
tution provides, that the Circuit Court shall exercise a superintending control over 
auch inferior tribunals as the General Assembly may establish. The County Court 
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is one of the inferior tribunals established by the Legislature ;:and by. the fourth sec- 
tion of “ An act to establish Courts of Justice, and to prescribe their powers and 
duties,” approved January 7th, 1825, Rev. Code, p. 269, it is expressly provided that 
the Circuit Courts shall exercise appellate jurisdiction from the judgments and orders 
of the said inferior tribunals, in all cases not expressly prohibited by law, and shall 
possess a superintending control over them. It is not pretended that there exists any 
law prohibiting the exercise of the appellate jurisdiction of the Circuit Court in this 
case. The County Court, by the Constitution, and act of Assembly above cited, is 
subject to the supervision and control of the Circuit Court. Whether the appellate 
jurisdiction and controlling power of the Circuit Court is to be exercised by appeal, 
writ of error, mandamus, or some other process, need not be here discussed. The 
Circuit Court had jurisdiction of the subject matter, and that is all that need be set- 
tled. No particular mode of reviewing and ‘correcting the jadgments and orders of 
the County Court is prescribed. In this case the parties, by consenting to appear 
and submit themselves to the judgment of the Circuit Court, have waived all objec- 
tions to the want of form or regularity in the cppeal. And it may be proper to 
state, that no objection is percrived to the exercise of the appellate power of the 
(14) Circuit Court by appeals regularly taken. As to the first point raised, it is 
stated in the record of the Circuit Court, that this cause came on to be argued in this 
Court, both parties appearing, and it appeared that the original cause, and the decis- 
ion of the County Court therein, being certified up to this Court by the consent of 
both parties, for the opinion of this Court upon the law arising from the facts, 
whereupon, &c. Ina cause thus submitted, the power of the Circuit Court was 
precisely what it would have been had the cause come up in due form of law. Its 
province was to look into the whole matter, and to correct and-control the order of 
the County Court. Whether the evidence before that Court, as preserved by the bill 
of exeeptions, was or was not sufficient to authorize them to allow the account, need 
not be determined. It was perfectly competent for the parties before the Circuit 
Court, (and it is, indeed, the constant practice in appeals to do so,) to enter into the 
trial de novo. 

There is nothing in the record to show that they did not, or that they were con- 
fined to the evidence which had been taken in the County Court. What were the 
facts proven or admitted in the Circuit Court, does not appear, and we are bound to 
conclude that the Circuit Court decided correctly, since there is nothing upon the 
record to show that it decided incorrectly. This view of the subject disposes of the- 
second point raised. 

The judgment of the Circuit Court is therefore affirmed, with costs 
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RuTHERFORD v. Wim. 


t. In a suit before a Justice, the effect of a judgment will be given to the verdict of 
a jury, so soon as the verdict is entered on the Justice’s:docket. (Note a.) 

2. An appeal taken within ten days after the Justice gave judgment, will not be good 
unless it be also within ten days after the return of the verdict. 


ERROR from Howard Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


Rutherford brought an action before a Justice of the Peace against Wim, for tres- 
(15) passes alledged to have been committed on land in Ratherford’s possession, and 
had judgment. This judgment was reversed in the Circuit Court, and to reverse the 
judgment of the Circuit Court this writ of error was sued out. 

The facts of the case are as follows: On the 23d day of October, 1830, the jury 
found a verdict for Rutherford before the Justice of the Peace; on the 9th day of 
November then next, the Justice entered up judgment, and on the tenth day of the 
same month Wim appealed to the Circuit Court. The plaintiff in error moved the 
Circuit Court to dismiss the appeal, because it was not taken within ten days after 
the rendering of the judgment; he also moved the Court to allow a certiorari to the 
Justice, to send up a full transcript of his docket, a diminution being alledged ; both 
of which motions were overruled, and to the opinion of the Court exceptions were 
taken. The plaintiff in error also excepted to the opinion of the Court in some in- 
structions given to'the jury, on the motion of the defendant in error. But to dispose 
of this cause it will not be necessary to notice any thing, except the decision of the 
Circuit Court on the motion to dismiss the appeal. On the one:side it is contended 
that the day on which the verdict of the jury is found, is the day on which judgment 
must be considered to be given, eventhough it be not entered up for several days 
after, and the Justice having no discretion, his neglect ought not to injure the plaintiff. 
On the other side it is said, that till judgment is entered, there is nothing to be ap- 
pealed from, and that it was the duty of the plaintiff to cause his judgment to be 
entered... The statute provides that upon the return of a verdict the Justice shall 
give judgment thereon, with costs, and the appeal shall be taken within ten days af- 
ter. The Court is inclined to give the effect of a judgment to the verdict, so soon as 
it is entered on the Justice’s docket. Justices of the Peace have no such control 
over verdicts as Judges of the Courts of Record have ; nor is it proper that they 
should have. After the entry of the verdict on the docket, they have no discretion 
to exercise ; and the neglect to make the entry of the words “ judgment for plaintiff” 
(16) on the docket, could not injure the defendant. He knew that the Justice had 
no power to alter the amount of the verdict. If Justices of the Peace were to be 
required to make formal entries, the object of the Legislature in establishing their 
Courts would be defeated. It is the opinion of this Court that the judgment of the 
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Circuit Court be reversed and the cause to be remanded, and that the Circuit Court 
dismiss the appeal from its docket. 


(a.) See Davis v. Wood, 7 Mo. R., 165. 


West v. WAYNE. 


1. Oppression growing out of fraud, and exercised in a country where no legal means 
of redress existed, forms a clear claim to relief. (Note a.) 

2. If the defence be purely legal, it must be made at law, and cannot be made in 
equity, unless a good excuse be shown why it was not made at law. 

3. If the transaction be founded in fraud, the relief is in both law and equity, in 
some instances; but if a Court of Law adjudicate the point, the matter is forever 
ended. 


4. In cases where it is doubtful whether Courts of Law can_give relief, Courts of 
Chancery will entertain jurisdiction. 


APPEAL from the Circuit Court of Randolph county. 
M’Grrk, C. J., delivered the opinion of the Court. 


This is an appeal from the Circuit Court in Chancery. The bill states that in the 
year 1828 West, the complainant, and Wayne, the respondent, with many others fitted 
themselves out with outfits of goods for the Santa Fe trade ; that after they had left 
the jurisdiction of the State, somewhere on the Arkansas river, West wishing to re- 
turn home, sold his goods to the amount of $1,100 to Wayne; that West refused to 
sell his goods to Wayne, unless he would give such security as West had given to 
those of whom he bought the goods, which security was a mortgage on land and 
negroes ; whereupon Wayne told him that he possessed land and negroes in this 
State in the county of Boone; that the contract was then closed, and Wayne gave a 
mortgage to West to secure the payment of the money for a negro woman and sev- 
(17) eral children and one quarter section of land, all in the county of Boone. The 
bill then avers that these representations of Wayne induced him to sell his goods as 
above stated; that West then started: back home; that after having travelled some 
miles, he met a company of traders going to Santa Fe ; that he informed the company 
what he had done; that some of that company who knew Wayne, told him that he 
would lose his money ; that Wayne owned neither negroes nor land ; that he, West, 
was advised by some of the company that Wayne was in fact worth nothing, and he 
had better go back and take his goods, or go on to Santa Fe and get his pay there 
West went back and told Wayne what he had been informed. Wayne did not deny 
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the truth of the report. West then demanded his goods to be delivered up to him, 
alledging that a fraud had been practiced on him. Wayne refused to rescind the 
contract, unless West would give him his note or bond for $100. West alledges that 
that transaction took place in a country where no civil law existed, and not having it 
in his power to redress himself otherwise than by force, and seeing the extreme 
probability of losing the money and goods, he did, to save himself from that loss, 
give to Wayne his bond for $100 for the consideration of getting the goods back 
again ; and that he did then get his goods back again. He further alledges that he 
has been sued on the bond in a Court of Law, and that judgment has been rendered 
against him, and execution is threatened, &c. The bill prays that the judgment may 
be perpetually enjoined. Wayne answers the bill, and admits that on the Arkansas 
river he did buy the goods of the complainant to the amount alledged, and that he 
then made his note for the payment of the same to the complainant. He then denies 
that he ever gave the complainant any mortgage on any species of property by de- 
scription either real or personal. He says he admits the note he gave for the payment 
of the money for the goods, contained a clause by which he did acknowled his prop- 
erty generally to be bound for the payment of the money, and denies positively that 
(18) either land or negroes were named in the said instrument, and he says he never 
made any other writing save as above. The defendant admits that he may have rep- 
resented to the complainant that he was the owner of some slaves or negroes, but he 
denies that he represented to him that he was the owner of any land at that time. 
He admits he owned no land, and insists that he did then own some negroes, and 
does yet own some negroes ; he denies the complainant ever charged him with being 
insolvent, and says he was not insolvent then, nor is he yet insolvent. The defendant 
says he admits that on the next day after the purchase of the goods was made, the 
complainant became dissatisfied with the sale of the goods, and came back and 
requested him fo rescind the contract and give up the goods, and that the defendant 
was unwilling to do so, unless the complainant would give him $100 for his contract 
and his trouble, which sum the complainant agreed to give, and gave the bond sued 
on to secure the payment of the money. Then the goods were delivered to the com- 
plainant. He asserts that he never used any means or acts to induce the complainant 
to sell the goods to him, other than as above set forth, and says he made no declara- 
tion relating thereto, that was not strictly true. The complainant put in a replication 
and the cause was heard on the bill and answer, and on the evidence which is in 
substance as follows: that the defendant owned no land nor negroes, except the one- 
half of a small negro boy. That otherwise he was worth little or nothing, at the time 
he bought the goods and made the instrument to secure the payment of the money, 
and that he had mortgaged a negro woman and children to one Lanme & Company 
for $600 worth of goods for his outfit on the trading expedition, and that these same 
negroes belonged to his mother at the time. Upon this evidence the Court heard the 
cause, dissolved the injunction, and dismissed the bill. The error assigned is a gen- 
al one. The ground relied on by the appellant to reverse the decree of dismissal, 
and to sustain the relief he asks for, is that the appellee acted oppressively toward 
him, and took undue advantage of the condition of the complainant in obtaining 
(19) the bond for the $100, and that he committed a fraud in pretending he had suffi- 
cient substance to secure the payment of the price of the goods, when in fact he was 
worth little or nothing ; that Wayne committed a fraud in executing a mortgage of 
property which he did not own, whereby the complainant was deceived. The com- 
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plainant’s right to relief is resisted on the ground that the bond was freely entered 
into without any duress or undue advantage used to obtain it; and, secondly, that if 
the complainant could have any relief, the defence should have been made at law, 
and the complainant having failed to do so, he is now too late. We will first exam- 
ine the complainant’s right to relief, on the ground of undue advantage, hardship, 
oppression and fraud. Mr. Givins, for the complainant, has cited several authorities 
which do, in our opinion, sustain his ground for relief either in a Court of Law or 
Equity. The first to be examined is that of Irving v. Wilson, 4 7. R. 485. This 
was a case where a revenue officer seized goods unlawfully, and after the unlawful- 
ness was ascertained by him, he refused to deliver them up, unless the owner would 
pay him £2 11s. The Court held an action of assumpsit would lie to recover the 
money back. A part of the reason given for the decision is, that although the party 
might have sued the revenue officer, yet he might want his goods, and was not bound 
to wait the tedious process of the law. ' It is laid down, in B. N. P. 132, that a per- 
son pawned plate, and when he came to redeem, the pawnbroker refused to give up 
the plate, unless the owner would give him £10 over and above the legal interest, 
which he refused, but said he would give £4. This was refused. He then paid the 
£10, took his goods, and it was held an action lay to recover it back, on the ground 
that the owner was not bound to wait till he could get the goods by law, as he might 
be in great need of them. See also to this point C. Johnson Ch. R. 210 and 1 Ray, 
R. 470. 2 Ray, 213. ‘These cases show that even at law, in cases of hardship and 
extortion, the court will give the party relief, though he might have redressed him- 
self by due course of law; but the party is not bound to resort to that course. It is 
(20) the province of Courts of Chancery to relieve against fraud, deceit, hardship 
and oppression. Let us see if in this case there was any fraud, hardship or oppres- 
sion. The defendant bought of the complainant $1,100 worth of goods, representing 
himself to own property to a considerable value, sufficient to induce the complainant 
to believe that a mortgage of that property to him would secure the payment of the 
money, when in truth this matter was totally untrue. The evidence is that he only 
owned the one-half of a little negro boy, and otherwise was worth little or nothing, 
and besides that the very negroes he pretended to own were already mortgaged for a 
large sum of money, nearly equal to their value. Now if the negroes had been 
mortgaged, the suppression of that fact was fraudulent. When West sold his goods 
and took the mortgage, he had no means of ascertaining the truth of the representa, 
tions. He was far removed from the place where the property was, and Wayne 
having obtained the goods by fraud at first, he uses this advantage, so obtained by 
fraud, to keep the goods or to compel the complainant to submit to the risk of a total 
loss of the money, or to give the bond. And herein consists the oppression. This 
oppression, exercised in a country where no legal means of redress existed, growing 
out of a fraud, and a deep one too, of the defendant, will, in the opinion of this 
Court, form a clear claim to relief. We have examined the authorities of the de- 
fendant on this point, and cannot see that they have sufficient strength to enable him 
to resist the claim for relief. Mr. Davis, for the defendant, next contends that if 
there could be any relief, the defence should have been made at law, or in other words 
the defence might have been made at law; and that opportunity being neglected, is 
totally lost. To sustain this point we are referred to the nature of the transaction, 
and it is said that duress of a man’s goods is no ground in law or equity to set aside 
a bond; and also that a fraudulent act is cognizable in law, as well as in equity, 
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Now it is true that when the defence is purely legal, it must be made at law, and 
cannot be made in equity, unless the party can show a good excuse why he did not 
(21) make it at law. It is believed by the Court that where the transaction is founded 
in fraud, the relief is in both Courts, in some instances; but if the Court of Law 
does adjudicate the point, there is forever an end of the matter. Here no defence 
was made at law, and the party was not bound to make his defence there. This doc- 
trine we think is supported by the current of authorities; but a part of this 
transaction was fraudulent and the balance oppressive, and it is by no mans clear 
that a Court of Law could, according to its mode of proceeding, give ther *lief asked 
for; and in doubtful cases of this character, Courts of Chancery will entertain juris- 
diction. The decree of the Circuit Court is reversed. The cause is sent back to the 
Circuit Court with directions to reinstate the cause, and to enjoin the judgment at 
law perpetually, and te proceed in conformity to this opinion. ‘The complainant is 


sllowed his costs in this Court. 


(a.) See Cowper, 180-1. 


SNELL v. Kirpy. 
An action of debt will not lie for the payment of a stipulated sum in property 


ERROR from the Randolph Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


This was originally an action of debt, commenced by Kirby v. Snell, before a Jus: 
tice of the Peace, in which the plaintiff had judgments from which the defendant 
appealed to the Circuit Court, where on the trial de no. the plaintiff again had judg: 
wit; to reverse which Snell has brought his writ of error into this Court. The 
simmons was in debt. The evidence is preserved by a bill of exceptions, consisting 
of an account stated, in which Kirby charges Snell “To 1 mare for $40,” and the 
testimony of a witness, who testified that the plaintiff, in the month of July, 1830, 
sold to the defendant a certain mare for forty dollars, eighteen dollars of which was 
(22) to be paid in a saddle on the 15th of September next following the contract, 
eleven dollars to be paid in cattle at the same time, the balance in pork at the next 
killing time. Upon this state of facts, the defendant’s counsel moved the Circuit 
Court to instruct the jury, first, that the plaintiff cannot recover in his action of debt, 
unless the demand proved before them was for the payment of money. Second, 
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that the evidence introduced by the plaintiff is inadmissible to support the account 
filed, &c. Third. That if the jury believe from the testimony that the contract 
proved was a sale of the plaintiff to defendant of a mare for which the defendant 
agreed to give certain property, and that the term “dollars” was used only to know 
tow much of each kind of property was to be paid, the evidence is inadmissible 
under the account filed and in this form of action; which instructions the Circuit 
Court refused to give, and then instructed the jury, that the action of debt would 
lie, and that the testimony of the witness could properly be received to support the 
account filed in this action. To which opinion of the Court in refusing the instruc- 
tions prayed for and giving the instructions to the jury, the defendant excepted, and 
now assigns it for error. The point relied on is, that an action of debt will not lie 
in this case, and on this the law ig clearly with the plaintiff in error. An action of 
debt will not lie on a contract for the payment of a stipulated sum in property. It 
must not depend upon any subsequent valuation to settle the amount. This doctrine 
has been well settled—see Ist. Bibb 356 and 487; 2d. Bibb 584; Ist. Littell 30. In 
this case it is clear the property and not the money, is the object of the contract. 
The authorities cited by the defendant’s counsel are in perfect accordance with this 
doctrine, or do not at all impugn it. In the case of Dunklin, Edwards and Cravens, 

Mc Kee, decided by this Court, (Mo. R., p. 128,) it is held that an action of debt 
will lie on a contract for the payment of money with the privilege of paying the 
whole or any part of it in work at a given time, and that the privilege of paying the 
debt in work, was only a means by which the payment of the money might be de- 
(23) feated, and was nothing but a defeasance. ‘The difference in that case and the 
one before the Court is too obvious to require analysis or discussion. In the case of 
Cornelius v. McDonald, also decided by this Court, (Mo. R., 2 vol. p. 55,) the point 
was not raised in either Court. The case of Smith v. Smith in 2 John R., p. 235 has 
been entirely mistaken. It is placed by the counsel for the plaintiff expressly on the 
acknowledgment of the debt by the defendant, and the Court say that the considera- 
tion of the note is proved by the full and satisfactory acknowledgment of the debt by 
the defendant. There the question was not raised, whether the note was for property 
or for money. ‘The proof was the full acknowledgment of debt and independent of 
the proof on which it was expressly decided, the fair construction of the contract as 


set out in the note, would have authorized the Court to regard it as a contract to pay 
money, with the privilege of discharging the debt in land, &c. Upon the whole, 
therefore, we think the Circuit Court erred, and the judgment is reversed with costs. 
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1. When parties understand a contract differently, the jury must give to the evidence 
of the contract, a plain common seuse construction. 

2. If A. sell a horse to B. for a note on C., and afterward A. bring an action against 
B. for a failure to deliver the note on C., the measure of damages will be, not the 
value of the horse at the time of sale with interest but what the note purports t 
be worth. (Note a.) 

3. An instruction given by the Court, which is not required by the testimony, i: 
therefore wrong. 

4. If, ina contract for a note, the note delivered does not answer the description, it 
will not satisfy the contract; unless the parties knew they were contracting for th 
note delivered. 


Tompkins, J., delivered the opinion of the Court. 


Fenton brought his action against Perkins before a Justice of the Peace, and } 


(24) judgment for seventy-five dollars. Perkins appealed to the Cireuit Court wh« 
the judgment of the Justice was reversed. On the trial it was proved that F 


sold a horse to Perkins for two notes, one of Perkins’ himself for $5, the ¢ 


note of John McMickle for $75. ‘The note of Mc Mickle at the tiine ef maki 


ali 


contract, was at the defendant’s house, and he agreed to deposit it at Dr. Bennet’ 


Columbia for the plaintiff. A note was accordingly deposited for Fenton, which he 
refused to receive, alledging that it was not such a note as he had contracted 


said that he had contracted for a note on John Me Mickle. and that the note deli 

to him was subscribed John Mickle. Testimony was introduced to prove that Fen- 
ton knew that the note left at Dr. Bennet’s for him, was the same for which he had 
contracted. Evidence of the value of the horse was given. It varied from twenty 
to forty dollars. The defendant was allowed to give evidence to the jury, that he 
had offered to restore the horse to the plaintiff, if the plaintiff would restore the de- 
fendant’s note. The instructions prayed for by the plaintiff, were substantially as 
follow: First, that if Perkins and Fenton understood the contract differently, the 
jury must be governed by the fair and plain understanding of the evidence, i. ¢. must 
give to the evidence of the contract, a plain common sense construction. Second, 
that if the jury believed that Fenton contracted for a note of John Me Mickle, and 
that the note which had been delivered, did not agree with that description, then they 
must find for the plaintiff, he having a right to receive a note executed by John Mc- 
Mickle, subscribed with his name in a legible manner. Third, that if Fenton con- 
tracted for a note for $75, that the value of such note, and not the value of the horse, 
after deducting therefrom Perkins’ note for $5, was the true measure of damages. 
These instructions were refused and others given. The following are the instructions 
given by the Court: First, that in the construction of contracts, the understanding 


of the parties is to be given, and that understanding is to be collected from the cir- 
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(25) cumstances attending the transaction. Second, that in this case the judgment 
of the Justice of the Peace was glaringly wrong, it being for $75; that the measure 
of damages in this case, is the value of the horse at the time of the trade and inter- 
est thereon by way of damages, after deducting the note for $5. Third, that the 
mistake in the signature of the note, did not avoid the note if they believed the note 
was executed, and delivered by John MeMickle, and that the Mc was omitted by 
fraud or mistake. Fourth, that if they believed that both parties knew they were 


contracting forthe note which was left at Dr. Bennet’s, that said note satisfied the 


contract, although they may have called it by a wrong name. ‘To the instructions 
thus given, the plaintiff excepted. He also excepted to the opinion of the Court in 
allowing evidence to be given of an offer made by the defendant to restore the horse. 
lhe first instruction given by the Court, was in itself very correct; but it does not 
correspond with that requested. Perkins had received Fenton’s horse, and Fenton 
had received his note for five dollars, and there was a conversation about the delivery 

f another note. But it seems there is a difference of opinion, (and possibly a dif- 
ference of opinion between the parties,) about the particulars of this conversation. 
It is then the duty and particular province of the jury, to ascertain from the evidence 
the particulars ef such conversation, and by giving to them a plain and fair con- 
struction, to ascertain what a man of common sense would have judged to be the 
agreement of the parties, without regard to the opinions and belief, or to the pre- 
tended opinions of the one party or the other. It is the opinion of the Court that 
the first instruction prayed for was proper to be given, and that it was not given. 
The second instruction given by the Court, was in itself a denial of the third asked 
by the plaintiff. By it the value of the horse is made the measure_of damages. The 
case of Crews v. Dabney, 1 Littell 278, which was most relied on by the defendant, 
was a case of an executed contract; and the part of this contract about which there 
is doubt, and which caused the suit now in Court, is plainly executory. Dabney had 
(26) sold to Crews, two watches for a note of $40, made by one Williams, repre- 
sented to be temporarily absent on a visit. Dabney sued Crews, and charged in his 
declaration that Crews well knew at the time he made said representation, that Wil- 
liams had removed from the State not to return. The inferior Court decided that the 
amount of the note was the measure of damages. Crews appealed, and the judg- 
ment of the inferior Court was reversed. Dabney had received the note for his 
watches, and could not recover the amount from the maker, and sued Crews, charging 
the fraud. He then goes to rescind the contract. In the case before the Court, the 
plaintiff had not received the note, which was promised as part of the consideration 
for the horse received by the defendant in exchange; but now sues for it, and if he 
have a right to demand and receive a note for seventy-five dollars, we must suppose 
the maker solvent, and that the note is worth what it purports to be. The plaintiff 
then having a right to demand and receive such note, the sum it purports to be worth, 
ought to be the measure of the damages which he can recover. Strange confusion 
would be introduced into the commercial world if every person, who had contracted 
to deliver property at a future day in exchange for property delivered to him in pre- 
senti, were allowed to measure the damages he should pay for a failure to deliver, by 
the value of the property which he had already received. The second instruction 
given by the Court, we think, is improper, and the third asked by the plaintiff should 
have been given. The third instruction given by the Court, does not seem to be re- 
quired by any testimony on the record, and therefore wrong. The fourth, though not 
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asked for, is very proper. These two seem to be intended as a compliance with the 
second prayed for by the plaintiff. But we think that they are not equivalent, and 
that the second instruction asked for by the plaintiff, should have been given along 
with the fourth instruction given by the Court; for the second instruction prayed by 
the plaintiff, might mislead a jury, unless it were accompanied by the fourth, given 
by the Circuit Court. The Court erred too, we think, in permitting the defendant 

27) to give evidence of an offer to return the plaintiff’s horse, if the plaintiff would 
return his note for five dollars. ‘Fhe admission of such evidence would be to permit 
the party to make evidence of his own honest intentions, to induce the jury to assess 
lower damages: or it might mislead the jury, by inducing them to believe that the 
defendant had a right to rescind the contract. But it is contended that under the in- 
structions given by the Court, the jury could not have found for the defendant, unless 
they believed that Fenton had agreed to receive the same note which had been depos- 
ited for him at Dr. Bennet?s, and that it were executed by John Me Mickle, though 
not subscribed with his name. The Court instructed the jury, that the value of the 
horse, the note for $5 which Fenton had received being deducted, was the measure 
of the plaintiff’s damages. Might not the jury have believed the horse to be wort! 
no more than five dollars? In such case they should have found for the defendant 
under that instruction of the Court. Although it is not probable, they believed the 
horse to be worth no more than five dollars, yet it is possible ; and if possible, we 
cannot affirm the judgment. The judgment of the Cireuit Court is reversed, and the 
cause remanded for further proceedings in conformity with this opinion 


Wasu, J. 


I concur in reversing the judgment on the ground that the Circuit Court erred im 
giving its third’instruction. It was calculated to mislead the jury. On the othe: 
grounds assumed, I should be in favor of affirming. 


(a.) See Farwell r. Kennett, et al., 7 Mo. R. 597 
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1. The filing of a counter affidavit, in an application for a continuance, is a matter 
on which the law is silent, and is a matter of practice to be regulated by the Cir- 
cuit Court. 

2. Error will lie fora refusal to continue a cause. 

3. Although no want of diligence may appear in endeavoring to obtain the attend- 
ance or the testimony of witnesses, yet if the testimony disclosed in the affidavit 
could not avail the applicant, the Court will exercise its discretion soundly in re- 
fusing. the continuance. 


ON AN APPEAL. from Boone Circuit Court. 
Wasny, J.,.delivered'the opinion of the Court. 


This was an action of assumpsit by Fenton v. Riggs, to recover a sum of money 
received by Riggs to. the use of Fenton, in the province of New Mexico, to: be 
brought here and paid over to'Fenton. Ait the-trial term of the cause in June, 1830, 
Riggs applied for and obtained a continuance’ upomaffidavit, stating in the terms of 
the statute, that material witnesses were absent, &.. At the October term, 1830, 
Riggs again applied for a continuance, and stated‘in his affidavit (in addition to the 


facts shown on the first application,) the facts which: he expected to prove by the 
absent witnesses, and the exertions made use of to- obtain. their testimony.. The 
Circuit Court refused the continuance, and ruled the defendant to trial} wherein: Fen— 
ton obtained a verdict and’ judgment, to reverse which Riggs has come into  this- 
Court. Riggs stated’ in his second affidavit, “ that’ Walter Graham, one of the wit- 
nesses, on account of whose absence in part, a continuance of this cause was granted 
at the last term, has not'since said term returned to the State of Missouri, from the 
Territory of New Mexieo: This affiant confidently believes he will'be in the county 
of Chariton, in this State, the place of his residence, in a few:days, and that he is 
now on his return from» New Mexico, with a company of traders now returning from 
that country: That he has continued in that country ever since the last term of this 
Court. That this affiant has had no opportunity of taking:his deposition since the 
last term of this Court, there having been no communication between that country 
(29) and this, known to this defendant since that time. This affiant believes he can 
procure the attendance of said'witness at the next term of this Court. This affiant 
expects and believes that he can prove by said witness that this affiant, when he re- 
ceived the money in the Province of New Mexico now sued for, that he was not to 
be accountable to the plaintiff for any risk in bringing the same to this State. That 
he was, in the transportation of the same to this State, to use the same means as he 
did in relation to his own, and that this affiant was not to be responsible to the said 
Fenton for the money, until the same was brought to this State, or received in this 
State by this affiant. That he does not know that he can prove the same facts by 
any other witness. And this affiant further states, that Congreve Jackson of How- 
ard county, in this State, is a material witness for this affiant. That said Jackson 
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has been subpened since the last term of this Court, by this affiant, to attend at 
this term, but has failed to attend. That he expects to prove by said witness, that 
this affiant had, by the laws of Mexico, to pay upon the money received for the a 
plaintiff, the sum of 5 1-2 per cent. for the privilege of bringing said money out of - 
that country, and that he did pay the same, &c.” . The plaintiff was permitted to 
file counter affidavits, and thereupon the continuance was refused. The points relied 
on by the appellant’s counsel are: first, that the Circuit Court erred in permitting 
counter affidavits to be filed; and second, in refusing the continuance prayed for. 
To the first it may be answered that the laws of the State are silent on the subject. 
It is purely a matter of practice to be regulated by the Circuit Court. Whether it . 
has settled rules on the subject to authorize the course pursued in this case, does not q 


















appear. It is sufficient that nothing appears to show it was an irregular or illegal 
exercise of its discretionary power. In reply to the second point raised by the ap- 
pellant’s counsel, it is urged by the counsel for the appellee, first, that a refusal to 
continue a cause is not error. This Court has held that error will lie for that cause, 
(2 Mo. R., p. 99,) the discretion is a legal one to be soundly exercised ; and second- 
ly, that the facts disclosed in the affidavits are insufficient to entitle the party to a 
(30) continuance. This seems to us the proper answer to be given to the secona 
point raised. Not (as the appellee’s counsel contends,) that there appears to be any 
want of diligence in endeavoring to obtain the attendance or testimony of the wit- 
nesses ; but the testimony as disclosed in the affidavit, in our view of the law could 
not have availed the defendant. It is no where averred, that the money was not in 
the possession of the defendant in the State of Missouri, at or before the time of 
commencing the suit; and if that were the fact, the proof of the contract in New 
Mexico could avail nothing. And as to the 5 1-2 percent. duty, paid under the 
laws of Mexico, on the exportation of the plaintiff’s- money, and for his 1 


use, if 













could not be received in evidence under the general issue in this cause without notics 
to the plaintiff. So that the Circuit Court exercised its discretion soundly, in refu a 
sing the continuance prayed for; and upon the whole matter its judgment is affirmed i” 
with costs. 
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PEARCE v. MEYERS... 


. An appeal will lie in an action to recover a penalty for a breach of the law con 
cerning roads and highways. a 

. In an action to recover a fine for an offence against the act concerning roads and 
highways, the process of the Justice held utterly void for want of parties. 

:. If it appear from the record, that an appeal was taken from a Justice on the 25th 
the day of trial, and that the appeal bond was dated the 26th, through neglect or 
mistake, this will not be sufficient ground for dismissing the appeal. 


ERROR from St. Charles Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action commenced before a Justice of the Peace for the recovery of 
the penalty for placing obstructions in the public road, under the 10th section of the 
act concerning roads and highways. The process of the Justice was in these words : 
“State of Missouri, county of St. Charles, ss. The State of Missouri, to the Con- 
stable of Cuiver township in said county. Complaint being made to me, Milton 
\icRoberts, a Justice of the Peace, within and for said county, upon the oath of 

reorge Meyers of said county, that on the 17th day of September, Thomas Pearce 

( said county did cause to be hauled and put saplins in and across a certain public 
oad leading from St. Charles to Henry Zumalt’s in the said county, contrary to the 
form of the statute in such case made and provided, you are therefore required to 
summon the said Thomas Pearce forthwith to appear before me or some other Jus- 
tice of the Peace for said county, to show cause why the penalty of fifteen dollars 
(32) should not be levied on him, &c.” The Justice gave judgment in the name of 
George Myers for the sum of fifteen dollars. Pearce appealed to the Circuit Court, 
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and that Court dismissed the appeal on the ground that no appeal was allowed by law 
in such case. To reverse the judgment of the Circuit Court, Pearce now prosecutes 
his writ of error in this Court. 

The error assigned is the dismissal of the appeal, &c. In this the Court clearly 
erred. An appeal will lie in all such cases. The act of 1826, p. 33, gives an appeal 
in all cases within the jurisdiction of a Justice, and extends the right beyond the 
cases provided for in the act of 21st of February, 1825. By the act concerning 
roads and highways, Rev. Code, p. 688, sec. 10, it is provided, that the penalty to be 
recovered shall be applied as is directed in the 6th sec. of the same act, i. e. “ one 
half for the use of the person or persons prosecuting. the same, and the other half 
for the use of the county.” The law. clearly. intends that some person shall prose- 
cute for the penalty, to the half of which he will be entitled. In this case the 
process of the Justice was utterly void for want of. parties,.and the Circuit Court 
instead of dismissing the appeal, should have entertained jurisdiction, and set aside 
the proceedings before the Justice: The counsel for the defendant insist, that al- 
though the Circuit Court erred.in dismissing the appeal for the reason assigned, yet 
the appeal was rightly dismissed,.inasmuch as it was not prayed for on the day of 
trial, and.no notice was given as the law requires. This objection is answered by an 
inspection of the record, from which it sufficiently appears that the appeal was taken 
on the day of trial, and the bond dated the 26th, instead of the 25th, through neglect 
or mistake. The judgment of the Circuit Court is therefore reversed, and this cause 
is remanded, and that Court directed to reinstate the same and. proceed therein .con- 
formably to this opinion. 





(33) JEFFRIE v. RoBIDEAUX. 


1. An infant cannot'appear by attorney. 

2. If an infant appear by attorney, as-well as by next friend, it will be error. 

3. Every plaintiff and defendant will be taken to be of full age till the point is made- 
and evidence heard. 

4. Judgment against an infant is good till reversed. 

5. The act respecting suits for freedom, leaves the common law as it was, as regards 
the rights of infants to sue. 

6. Irregularity is no cause of reversal, until the Court below have acted on the irreg- 
ularity. 


IN ERROR. 
M’GrRK, C. J., delivered the opinion of the Court. 


It appears by the record that in the year 1822, Jeffrie, the plaintiff in error, by 
Rachel Camp, his next friend, by Robert Wash, Esq., an attorney at law, presented 
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his petition to the Circuit Court of St. Louis county for leave to sue as a poor person 
for his freedom. The leave was granted ; the suit was instituted and the proceedings 
afterwards were carried on by Jeffrie and R. Camp, the next friend, by their attor- 
ney. A trial was had; verdict and judgment were against Jeffrie. Ata subsequent 
term of the Court, Jeffrie moved the Court to set aside the judgment on the ground 
of the proceedings being irregular, and produced evidence to show that at the time 
the suit was instituted and judgment rendered, he was an infant under the age ot 
twenty-one years. The Court refused to set the proceedings aside, and the whole 
case is brought to this Court by a writ of error. 

The points made by the plaintiff in error are, that the Court erred in refusing t 
set aside the judgment for irregularity. Secondly. That the plaintiff appeared by « 
next friend and by attorney in the Court below, so that if he was an infant, the ap- 
pearance by an attorney is error; and thirdly, that if the record does not show the 
infancy of the plaintiff, then the Court must take the truth to be that Jeffrie was ar 
adult, and that an adult, except in cases of coverture, cannot appear by a next friend 

On the first point it is not entirely clear that the Court should have set the pro 
(34) ceedings aside, for the irregularity was occasioned by the act of the plaintiff, o. 
by the act of some one who intended to act for him. But on the second ground 
there is manifest error in the judgment and proceedings. ‘The law is, that when an 
infant has cause of suit, the suit may be commenced by guardian or next friend, pre~ 
viously appointed according to law, and where none has been appointed, then the 
guardianship or next friend may be made without any other formality than the next 
friend acknowledging in open Court that he will act as such, or the evidence may be 
made by the acknowledgment being in writing and filed with the declaration. N« 
such evidence exists in this case. ‘There was, therefore, no lawful prochein amy, yet 
one did in fact act. Now if it did appear that the plaintiff was an infant, which it 
does not, it would be error to appear by an unauthorized person. ‘This person ap- 
pears by attorney, as well as by next friend. This would also be error, if the plaintiff 
were an infant. But so far as any thing appears by the record, we are bound to sup- 
pose that this person was not an infant. Nothing appears by which we could 
distinguish that this plaintiff was not of age, any more than in other cases, except 
by a subsequent affidavit. In every case the Court will take every plaintiff and 
‘very defendant to be of full age, till the point is made and the evidence heard, and 
though judgment be rendered against an infant, it is good till reversed. In this case, 
then, for all the purposes for which the party’s age is to be now considered, we take 
the plaintiff to have been of full age at the time the suit was commenced. It was 
unlawful therefore, for R. Camp to present herself as the next friend of this man in 
the way she did. No one has a right to bring a suit or do the business of another so 
as to make his acts binding in law upon that other person, without his or her con- 
sent. 

It is urged by the counsel for the defendant in error, that this was a proceeding 
under the statute which authorizes persons holden in slavery to sue as poor persons 
for freedom. We have no doubt that the proceeding was of that character. The 
(35) act of the Legislature on that subject provides that when any person holden in 
slavery shall wish to prosecute his suit for freedom, he or she shall present a petition 
to the Court for leave to sue, and if the Court shall be of opinion that the claim to 
freedom is well founded, that leave shall be given to the petitioner to sue as a poor 
person, and the Court shall assign the petitioner counsel. In this case no counsel 
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was assigned, but leave is given to sue by his next friend, R. Camp. It is assumed 
that the plaintiff was an infant, and that R. Camp was the next friend. This act 
respecting suits for freedom, leaves the common law as it was before it, as to the 
rights of infants to sue. If counsel had been appointed in this case, still the ques- 
tion, how shall an infant appear, would be the subject of consideration. If counsel 
had been appointed in the case, and no pretended next friend had interfered, then 
there would have been a binding judgment until reversed. We cannot see how this 
judgment can be supported ; it is perhaps both erroneous and irregular. Irregularity 
is no cause of reversal until the Court below have acted on the irregularity. That 
has been done in this case. 

The judgment is reversed with costs, and remanded to the Circuit Court for further 


edings. 


Judge Was having been counsel in this cause, gave no opinion 


if letters of administration purport to be granted by proper authority, and are in due 
' 


form and sealed with the office seal of the County Court, they will be good without 
the signature of the Clerk, until set aside for want of formality. 


ERROR. 
M’Girk, C. J., delivered the opinion of the Court. 


This was an action of assumpsit, brought by Thomas Caulk, administrator of the 
(36) estate, &c., of R. Caulk, on a promissory note made to the intestate in his life- 
time. The declaration is in the usual form. The defendant pleaded that the plaintiff 
was not administrator of the goods, &c., of R. Cauik. Issue was taken to the coun- 
try. On the trial the plaintiff gave in evidence letters of administration granted by 
the Clerk of the County Court cf St. Louis county, in the year 1825, to Thomas 
Caulk, Jr. The defendant objected to the letters going in evidence. The objection 
was overruled. 

The defendant then gave in evidence letters of administration granted by Silas 
Bent, Clerk, as above stated, on the goods, &c., of R. Caulk, in the year 1821, to 
Thomas Caulk, without the addition of Jr., and to one Stephen Hancock ; and proved 
that Hancock took on himself the administration of the effects, and that Hancock 
was still living. As to the last letters, they commenced and ended by running in the 
name of Silas Bent, Clerk, and were sealed with the seal of the County Court, but 
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they were signed John Bent, Deputy Clerk. No other evidence was given except 
the notes sued on. On this state of facts, the counsel for the defendant prayed the 
Court to say, by way of instruction, that the plaintiff could not recover. The Court 
refused the instruction. A verdict and judgment were given for the plaintiff. The 
plaintiff in error, to reverse the judgment, makes this point: that in this case the 
plaintiff cannot be administrator till it is shown in evidence that the former adiminis- 
trators were dead, or that the former letters were revoked. 

We have no doubt that there cannot be in this State two sets of lawful administra- 
tors at the same time, on the same estate. In the case before us, the last administration 
was granted while a former grant still subsisted, and to make this good, the former 


Vote 


letters should have been shown to have been vacated by the act of the Court, or by 
the ceath of the administrator, or by resignation. See a case in point, 8 Cranch R. 
, &c., Griffeth v. Frazier. To avoid the effect of this principle, it is contended by 
le counsel for the defendant in error, that the former letters were absclutely voi 
7) from the beginning, because the letters were signed by John Bent, Deputy 
Clerk. It is argued that the Deputy is not competent to grant letters in his own 
une. To support this doctrine, the case of Stuart v. Westerfield and Cane is cite 
| vol. Missouri Decisions, 752. In that case the Deputy Clerk granted letters of ad- 
linistration in his own name. In this case the letters run in the name of the 
vincipal Clerk throughout, but are signed by the Deputy. Now the law no where 


equires that letters of administration should be signed by the Clerk. If they p 


+4 


sort to be granted by the proper authority, are in due form and sealed with the otlice 


iL 


eal of the County Court, it is enough without the signature of the Clerk, at least 
‘ill the letters are set aside for want of more formality. These letters seem to us 
1 only voidable, and not void, and we do not mean to say they are voidable, but 


iost only so. 


The second letters in this case, unless something is yet behind which might sh: 


tue 


them good, are not sufficient to entitle the defendant in error to recover, bec 
ou 


there was, when they weregranted, a former subsisting administration. 

Several other points were raised, but as this point decides the case, we will not 
look into them. The judgment is reversed, and the cause is remanded for further 
proceedings. 


The defendant in error pays the costs of this writ of error. 
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38) McALLISTER v. MULLANPHY. 


2. To submit a cause to a jury, after it has been submitted to a Court, is not error, 
hut at most only an irregularity. 
>, The plaintiff in ejectment may enter a remittiter when the finding is for to 







much, to avoid a new trial. 







ERROR to St. Louis Cireuit Court, 






W’Grrk, C. J., delivered the opinion of the Court. 







‘his was an action of ejectment, brought by Mullanphy against McAllister and 


Boler, for six hundred and forty arpens of land situate in the county of St. Louis, 






being sixteen arpens in width and forty arpens in length, east and west, bounded on 






the east by the Mississippi river, and originally conceded to Antoine Morine ; also 





tor two hundred acres of woodland, two hundred acres pasture, two hundred acres 






of land covered with waters; also for a messuage and barn; and then the declaration ; 
mntinues and concludes in the usual form. The general issue was made and the a 






‘ause Was submitted to the Court without a jury, and the Court took till the next 





term to consider, and then without making any other disposition of the cause, refer- 






? 


ed the issue and cause to a jury, taking no notice of the former submission to the 






Court. The jury found generally for the plaintiff. ‘The defendant moved the Court 


4 





il, because the verdict was against law and evidence, and against the 


ior a new, tri 


ustructions of the Court. There is no bill of exceptions in the case. Of courss 






we cannot say that the Court did wrong in refusing a new trial. The plaintiff en- 


of all the land in the declaration mentioned, except two arpens by 4 






tered a remittiter 
forty. and the Court gave judgment for the balance net remitted. ‘The error assigned 






by the plaintiff in error is, that it was error to submit the cause to a jury after it had 
been submitted to the Court, and that the Court erred in allowing the remittiter and 







entering judgment thereon. 
As to the first point, it is believed that the matter is not assignable for error, and 






that, at most, the fault, if any, can only be taken advantage of as an irregularity 






But no difference is perceived to exist between this case and the case where a jury a 






(39) seperate and go home, and never deliver a verdict. It would be a mis-trial. 
Here the Court to whom the cause was submitted by the parties as a jury, took up 
the consideration of the cause in the capacity of a jury and never gave a verdict, 
No error in law was committed, by failing to give a verdict, though it might have 
been a neglect of duty. When the cause was again called and a jury about to be 
empannelled, then an objection might have been made tu submitting the cause to a 
jury. Nosuch thing wasdone. The party stood by, and now wishes to make an 










objection. It is now too late. 

The next point is, did the Court err in allowing the remittiter. Itis notdenied | 
that the plaintiff in ejectment may enter a remittiter, where the finding isfortoo 
much, to avoid a new trial. In this case it is said that this Court cannot see whether 
¢he remittiter was for the thing which was not proved, and that the record does not 
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show it to be so. The answer to this is, that if in truth the remittiter was for the 
wrong thing, the plaintiff should show to this Court that it was so. This he could 
have done by saving the testimony; but as the matter stands on the record, we will 
hold the Circuit Court did right, till the contrary is shown. 

The judgment of the Circuit Court is affirmed, with costs. 
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Uis, j (40) DovuGa. v. FRYER. 
on 4 
also 4 
_ 4 1. A limitation or personal restraint upon the power to sell, encumber, or pledge a 
tion i gift is a valid limitation. (Note a.) 
the A . To pass an estate by estoppel the party must have power to pass it by a direct con- 
Ei veyance, 
van | . If an estate be granted to A, with a condition that he shall not sell until he shall 
er- i have attained twenty-five years complete, and before the end of that time he 
the @ makes a deed of conveyance to B, and after the twenty-five years complete he 
ourt makes another to C, the deed to B will be void, but that to C will be valid. 
the If a limitation en the power to sell an estate for twenty-five years, the age of ma- 
St jority, be legal, at the time of making it, a subsequent change in the law, making 
en- twenty-one instead of twenty-five years the age of majority, cannot change or affect 
by the limitation. (Note 6.) 
ned 4 ». An estate was granted to several, conditioned that they should not dispose of the 
had same, unless they did so wnanimously and with one consent, and that in case one or 
and more of the grantees died, those remaining should be heirs to the deceased. The 
grantees died, except one. Held, that the consent of the remaining grantee is suf- 
sail ficient to pass the estate. 
ity 6. It was stipulated in a deed that the same should be void, unless the purchase 
ihe money was paid at the specified time. The money was not paid at that time, but 
yury 8 was afterwards paid. Held, that the grantor was the only person who could have 
nal. § taken advantage of the non-payment of the money at the time specified, and that 
ey py afterwards accepting it he had waived that advantage. 
ict, 
lave ; aR ae 
are MRROR from St. Louis Circuit Court. 
toa Wasn, J., delivered the opinion of the Court. 
ne This was an action of ejectment brought by Fryer v. Dougal, to recover a lot of 
nied ground in the city of St. Louis. The case was submitted to the Court below, and 
too ff the facts found after the manner of a special verdict, and upon the finding, judgment 
eee was rendered for Fryer, to reverse which, Dougal now prosecutes his writ of error 





in this Court. 
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The facts as found by the special verdict are in substance, that on the 8th day of 
November, 1803, Santeago Clamorgan, and Joseph Braseau, at St. Louis,in the pro- 
vince of Upper Louisiana, before Carlos Dehault Delasous, then Lieutenant Governor 
of Upper Louisiana, in the office of a public scrivener, and in the presence of twa 
attesting witnesses, executed an instrument of writing, by which the said Clarmorgan 
(41) sold, ceded, transferred and abandoned to said Joseph Braseau, forever, among 
other things, a lot of ground of one hundred and twenty feet front, by two hundred 
feet in depth; situated in the upper part of the city of St. Louis, on Church street, 
&c., to have and dispose of it according to his will, as of a thing to him appertain- 
ing and rightfully acquired, and acknowledged to have received the consideration of 
said sale at the time of the execution thereof; and the Court sitting as a jury further 
found, that the said Joseph Braseau, by the same instrument in writing, (in considera- 
tion of the friendship which he professed for his God-son, called St. Eutrope, the 
naturai son of said Clamorgan, as also for two other natural children of said Clamor- 
gan, one a little girl called Apoline, who is described in said instrument as being ot 
the age of eight months, the other a little boy called Cyprian Martial, who is also 
described in said instrument as being of the age of about five months) ; made a pure 
irrevocable donation of the said lot, to the said St. Eutrope, Apoline, and Cypria: 
Martial, to be disposed of as a thing to them appertaining 1n full propriety and right 
fully acquired, upon the burthen and condition of not being able to use the said lot 7 
selling it, encumbering it, or pledging it, before the youngest shall have twenty-five 
years complete, when they all unanimously and with one consent, may dispose of t 
same according to their free will; and in case the said boys or girl shall die befor 
the age of twenty-five years, or after, those remaining alive shal! be heirs of the said 
deceased, that is, if said deceased shall have no children to inherit, but in that case. 


those children shall be heirs on the part of the deceased 


father or m 
Court sitting as a jury did further find, that said instrument in writing was recorded 
in the office of the recorder of the county of St. Louis, oa the 18th day of July, 1825: 
that the said St. Eutrope was born free on the 13th of April, 18025 that the said 
Apoline was bora free on the 7th of February, 1803, and that the said Cyprian wis 
born free on the 10th of June, 1803: that beiore the 15th of November, Isz6, said 
Eutrope died intestate without issue: that on the said last mentioned day, the said 
(42) Apoline and Cyprian executed in due form of law, a deed of partition, which 


was duly acknowledged and recorded in the proper office on the 3d of July, I827: 


that previous to the 20th of Scpt., 1827, the said Cyprian died intestate and without 
issue, and that on the said 21st of Sept., 1827, the said Apoline executed, fora valua- 
ble consideration, a deed to Charles Collins, which was duly acknowledged and re- 
corded the 29th of January, 1828: that on the 8th of July, 1828, the said Apoline, 
for a valuable consideration, executed also a deed to the plaintiff below, (Fryer, ) 
which was duly acknowledged and recorded on the 11th of July, 1828: that the con 


+ 


sideration of $600 expressed in the last mentioned deed, was paid, though not at the 
time stipulated : that the lot in the declaration mentioned is part of the lots specitied 
in the said several deeds executed by said Cyprian and Apoline, and by said Apoline, 
and is part of the lot conveyed by Clamorgan to Braseau, and by Braseau to St. Eu- 
trope, Apoline and Cyprian, as aforesaid: that the lot in the declaration mentioned 
was conveyed by the said Charles Collins to the defendant, Dougal, on the 22¢ ot 
November, 1827, and that said Dougal was in possession thereof at the commence- 
ment of the suit. The several deeds referred to, are set out in the special verdict, 
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and form part thereof. Inthe deed from Apoline to Collins, she covenants to war- 
rant and defend the title of the premises in dispute in and tothe said Charles Collins, 
his heirs and assigns, &c., against the claims of all persons, &c. 

For the plaintiff in error, it is insisted, first, that Fryer is estopped by the deed from 
Apoline to Collins ; as privy in estate and contract, with full notice of the prior sale, 
as 1s evidenced by his own deed, &c. 

Second. That the deed to Fryer is fraudulent and void, both by statute and at com- 
mon law. 

Third. That the deed to Collins is good and effectual to convey all the interest the 
vendor had at the time, notwithstanding the condition in the deed from Braseau. 
‘ourth. That if the deed to Collins be inoperative, so also is the deed to Fryer, 
43) for the same condition which limits the right to sell to twenty-five years, also 


limits it forever unless done unanimously and with one consent. 
‘ifth. The deed to Fryer is void, for that the $600 were not paid as stipulated, and 


the deed was to be void unless they were so paid, &c. 

Sixth, It was also urged that the condition or limitation in the deed from Braseau 

's repugnant and void for that reason. If this last position were true, the cause 
could be readily disposed of; but we cannot view it in that light. The limitation is 

t upon the estate, but upon the power to sell, &c., and may well accord with the 
inaxim, that he who has power to give, has power to prescribe the terms of the gift, 

and cujus est dare ejus est disponere. It is not repugnant to the full property convey- 
ed in the deed from Braseau, that the power of full enjoyment or alienation is with- 
held for a precise or limited period, (i. e.) until the age of majority under the Spanish 
law. The condition was not only not illegal, but in strict accordance with the law 
then in force. It is not believed, however, that any provision in the Spanish law, in 
force at that period, would have prevented Braseau from extending the limitation be- 
yond the age of majority. The principles of the common law assuredly would not 
have prevented him from doing so. The limitation or personal restraint on the power 
to sell, &c., imposed by Braseau being valid, let us consider the other points as they 
have been raised. 

First. Then is Fryer or Apoline estopped by the deed to Collins? We think not. 
{If so, that would be done indirectly, which could not have been done directly. To 
pass an estate by estoppel, the party must have had power to pass it by a direct con- 
veyance ; which in this case Apoline had not. 

Second. Is the deed to Fryer fraudulent and void? This must depend upon the 
validity of the deed from Apoline to Collins. Under the view we have taken of the 
matter, Apoline had no power to sell to Collins, and might well avoid her deed in 
that behalf, and we would liken it to a conveyance made at this day by a minor un- 
der our law, who on arriving at the age of majority should sell to a person who had 
full knowledge of the previous conveyance. 

(44) As to the third point in addition to what has been before said, the change in 
the law making 21 instead of 25 years the age of majority, cannot change or affect 
the limitation. If it were legal at the time it was imposed, however arbitrary and 
unreasonable it might seem, it would still be good for the term prescribed. 

Fourth. The fourth point raised has no force in it. The terms of the deed from 
Braseau show plainly that in case any of the grantees should die without issue be- 
fore the expiration of the period limited, the part or portion of those dying should 
belong to the survivor, and Apoline is shown to have been at the date of her deed to 











SUPREME COURT OF MISSOURI. 



























"Grimsley v. White, 





i Fryer, sole survivor—the other grantees having died without issue—so that her con- 
( sent alone was sufficient to pass the estate, which should have been done “ unani- 
mously and with one consent ” had the other grantees or either of them been living. 

Fifth. It is sufficient that the only party who could take advantage of the condi- 
tion, accepted the money tendered on a different day, and thereby waived that advan- 
tage. 

Upon the whole matter, therefore, the judgment of the Circuit Court is affirmed, 
with costs. 


(a.) See Collins v. Clamorgan, & Mo. R., p. 273 
(b.) See Collins v. Clamorgan, 6 Mo. R., p. 170. 





(45) GrimsLey v. WHITE. 


A. and B. became the joint purchasers of a lot, which was afterwards divided by 2 
deed of partition, executed by each party, and conveying to each an estate in fee 
simple. A.’s house stood in part on the street adjoining the lot divided, and three 
feet and upwards of B.’s house was on that part of the lot conveyed toA. At the 
close of the deed of partition, it was covenanted that as a part of B.’s house was on 
A.’s part of the lot divided, and a part of A.’s house on the adjoining street, when 
the corporation of the town in which the lot was situated, or any competent author- 
ity, should demand of A. the land which he enjoyed on the street, then on the 
demand of A., B, should abandon or remove from the three feet or upwards which 
he enjoyed belonging to A. Held that B. was rather a tenant by sufferance, and 
that A. could recover the three feet and upwards without proving a demand on 
himself by the corporation or other competent authority. 


7” 
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APPEAL from the Circuit Court of St. Louis county. 


‘Fompkins, J., delivered the opinion of the Court. 


Grimsley brought his action of ejectment against White in the Circuit Court of 
St. Louis county ; judgment was there given for White, the defendant. To reverse 
this judgment Grimsly appeals. 

- Grimsley and White, it appears by the facts preserved in the bill of exceptions, 
were joint purchasers of a lot in the city of St. Louis, bounded on the east by Church 
or Second street, and on the south by north C. street. This lot extending fifty feet, 
by estimation, on Church street, by one hundred and twenty feet on north C. street, 
at right angles with, Church street, was divided between them by deed of partition 
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Grimsley v. White. 
executed by each party, containing the usual covenants; each party took an estate 
in fee simple in his share. Grimsley’s portion was bounded by north C. street on 
the south, and extended 20 2-100 feet along the Second or Church street to the cor- 
ner of White. At the close of the deed of partition, and after each party had 
conveyed to the othér an estate in fee, in his respective portion, comes another pro- 
vision in the following words: “It is further covenanted, understood, and agreed 
upon, by and between the parties to these presents, that whereas in the within men- 
tioned allotment or partition, there are three feet and fifty-two hundredths of a foot 
(46) of ground appertaining to Thornton Grimsley, and on which the south end of 
said Joseph White’s house is now erected, and whereas the said Thornton Grimsley 
has a part of his house erected on north C. street, now if at any time hereafter, or 
1s soon hereafter as the corporation of the city of St. Louis, or any other competent 
vthority, shall demand or require from the said ‘Thornton Grimsley the said quantity 
which he enjoys on said north C. street, then dn demand of the said Thornton 


Grimsley, his heirs or assigns, to said Joseph White, his heirs or assigns, he, the said 








yseph White, his heirs or assigns, shall without delay abandon or remove from the 
iid three feet and fifty-two hundredths of a foot of ground, running, &c., (describing 
ihe line between White and Grimsley,) to be possessed and enjoyed by the said 
hornton Grimsley, his heirs and assigns, as herein intended in the part allotted to 
un by these presents; in witness,’ &c. ‘Ihe deed of partition here concludes. 
‘uch testimony was given to prove a demand by competent authority from Grimsley, 
1 the quantity which he enjoyed on said north C. street, about the effect of which 


‘different members of the Court entertain ditferent opinions; but being of opin- 






ey : 5 ; é : : 
a that the case may be decided from the face of the deed itself, we pass on to the 
Tu . 
ih : d. 
e * 








t was before observed, an absolute estate in fee had been in the first part of the 
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ie - «lof partition made to Grimsley by White: the words are not quoted, because no 
n k abt as to their import was expressed, and at the close of the deed comes the cove- 
re ‘ int of White, that he will, on the happening of a certain event, do what he had 
he 4 eady by his deed said was done, that is, give Grimsley possession of the land 
*h 2 ‘scribed, so that he might enjoy the estate conveyed to him. There is no covenant 
ud ‘ u the part of Grimsley, that White shall enjoy this land till the happening of the 
on : ‘vents in the deed mentioned. Shepherd’s Touchsione, pages 86-7, has been referred 
= 1», to show that all parts of the deed must be taken together in construing it, and 
i that we must be liberal in the construction of words uf res magis valeat quam pereat, 
m ‘ocomply with the intention of the parties: in a note to page 87 of the same author, 
im (47) it is said that a distinction obtains betwixt a deed poll and an indenture; that 
| the latter is to be regarded as the words of both parties. Now admit this rule, and 
: we have only the words of both parties that White would, ona certain contingency, 
of | ecliver up some of Grimsley’s land, which he had just before granted to him abso- 
ied ‘ lutely, and covenanted with him for quiet enjoyment, &c. 
| White seems to be rather a tenant by sufferance of Grimsley. ‘The Circuit Court 
ahd had instructed the jury that Grimsley could not recover under said deed the land sued 
ch ) for, unless he proved that a demand had, by the corporation of the city of St. Louis, 
et, or some competent authority, been made of him, of the quantity which he enjoyed 
et F on north C. street. This instruction we think should not have been given, but the 
lon 


jury should have been instructed that Grimsley could recover under the deed without 
proving a demand. 
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The judgment of the Circuit Court is therefore reversed, and the cause remanded 
to. be proceeded on in conformity with this opinion, 








Barns v. HOLLAND. 


i, A plaintiff may sue on all or only a part of the demands he may have against the 
same defendant, before a Justice of the Peace, and cannot be compelled to con 
solidate his actions after he may have sued on several demands. (Note a.) 

2. By dismissing an appeal from.a Justice, the Circuit Court leaves the judgment of 
the Justice in full force. 

3. By dismissing an appeal, the Circuit Court divests itself of the power to reverse 

the judgment of a Justice 










ERROR from the Circuit Court of Franklin county 
Tomrkins, J., delivered the opinion of the Court. 


Barns suéd Holland in debt before a Justice of the Peace, and had judgment 
Holland appealed to the Circuit Court, where his appeal was dismissed, and the 
(48) judgment of the Justice was reversed. To reverse the judgment of the Circuit 
Court, Barns prosecutes his writ of error. 

From the bill of exceptions we learn that the defendant showed the Court that 
there were then pending in that Court two other suits-between the same parties, 
brought there by appeal from the judgment of the same Justice who tried this cause 
It appeared also that the judgments rendered by the Justice were for the following 
sums: one for ninety dollars debt, and six dollars ninety-seven and a half eents dam- 
ages ; another for sixty dollars debt, and eleven dollars and eighty-five cents damages ; 
and the third for thirty-seven dollars debt, and five dollars and eight cents damages. 
The three judgments aforesaid were obtained before the same Justice of the Peace, 
and the suits were all founded on three several notes delivered to the Justice by the 
plaintiff at the same time to be sued on, and suit being accordingly commenced on 
them, they were all tried on the same day. 

The defendant then moved the Court to consolidate the said actions, “and the 
Court thereupon (it is said in the bill of exceptions) ordered that this and the two 
other suits should be dismissed for want of jurisdiction in the Justice of the Peace 
of the said suits.” 

The act establishing Justices’ Courts, and regulating the collection of small debts, 
gives the Justices of the Peace cognizance of all actions of debt, covenant, assump- 

sit, book account, and other actions arising on contracts, where the sum or balance 
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due, or damages or thing demanded, shall not exceed ninety dollars. Each several 
note sued on is a separate demand, neither of which exceeds ninety dollars. The 
mode of proceeding is prescribed by the statute, and no power is given by it to the 
Justice, or to any other judicial officer, to compel the plaintiff suing before a Justice 
of the Peace, either to sue on all the demands he may have on one defendant, or to 
consolidate his actions after he may have sued on several demands. It seems to be 
the policy of the law making power to induce creditors to collect debts before a 
Justice of the Peace, in order to prevent the accumulation of costs, and the defendant 
by executing to the plaintiff three several notes, seems to have preferred that mode 
(49) of proceeding. Why the appeal was dismissed does not appear, except from 
the reasoning of the Court saved in the bill of exceptions. ‘The judgment of the 
Justice, if he had no jurisdiction, should certainly have been reversed. But the 
Circuit Court dismissed the appeal, and having thus divested itself of all control over 
the cause, then reverses the judgment of the Justice. By dismissing the appe*! from 
the Justice, the judgment of the Justice is left in full force; for the appeal only had 
suspended the Justice’s power to issue execution. The appeal seems to have been 
well and regularly taken ; had it not been so, the judgment of the Circuit Court dis- 
missing it must have been affirmed. There is error then, we think, in dismissing the 
appeal, and still more error in reversing the Justice’s judgment, for we think he had 
jurisdiction; and even if he had none, the Circuit Court, by dismissing the appeal, 
had lost the power to reverse the judgment ; for the appeal alone had given the Court 
possession of the cause. 





The judgment of the Circuit Court is therefore reversed, and that Court is required 


‘o restore the cause to its place on its docket, and to proceed therein in conformity 
with this opinion. 


(a.) See Sykes v. Planters’ House, 7 Mo. R., p. 478. 
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Bonney v. Batpwin & SPENCER 


i. When a legal notice has not been given, the Court will not presume such notice 
from the fact that the party entitled to such notice comes into Court and moves to 
dismiss the cause. (Note a.) 

But if the party to whom notice should have been given, proceeds in the cause by 
pleading to the merits, or by domg any other act to admit notice, the Court wil! 


presume such notice. 


ERROR from St. Louis Circuit Court 


Tomerins, J., delivered the opinion cf the Court. 


Baldwin and Spencer sued Bonney before a Justice of the Peace, and obtained 


0) a judgment by default. From the judgment of the Justice, Bonney appealed to 
the Circuit Court, and that Court dismissed the appeal. Bonney by writ of error has 
brought the cause here, and assigns for error that the Circuit Court ordered the ap- 
peal to be dismissed from its docket, on the ground that it had been improperly 
unted. There is also a general assignment of errors. No exceptions were take: 
fo the opinion of the Court. From the Justice’s transcript, it appears that judgment 
was taken on the 8th day of April, and that the appeal was asked for on the 18th day 

the same month. At the first term of the Circuit Court, the * defendant” cou- 
ues the cause at hiscwn cost. The term defendant used here is not the most ac- 
irate; but it is reasonable to suppose the appellant was intended, he having bee: 
he defendant before the Justice of the Peace; and when the cause comes up fron 

e Justice to the Circuit Court, the plaintiff is required to make out his case agains 

ihe defendant as if it were a newone. See Revised Code, p. 483, sec. 30. The Cir- 


iif Court dismissed the appeal from its docket, * because (as the transcript of the 


cord says) it appeared to the Court that the appeal in this case was improperly 
rranted.”’ 
It is contended by the plaintiff in error, that the Circuit Court dismissed his appeal 
ecause he did not, when he applied to the Justice to set aside the judgment by de- 
fault, show good cause for setting it aside; and he contends that the act of 23d De- 
‘ember, 1826, supplementary to the act establishing Justices Courts, &c., repeals the 
wrovision found in the 12th and 22d sections of the act establishing Justices Courts 
scc., (see Revised Code, p. 473,) and which makes the right to an appeal conditional. 
lo this it may be answered, that it is quite immaterial for what reason the Circuit 
Court dismissed the appeal: its reasoning may be very correct, and often does assist 
us in the construction of the statutes; but it is no part of the record, although it 
be saved by the diligence of the parties, or of either of them. The business of this 
Court is to inquire if there were any good reason for dismissing the appeal. 
(51) The defendant in error, by his counsel, contends that the appeal being taken 
after the day of trial, and there being no notice given of such appeal as the law re- 
quires, the judgment of the Circuit Court must be affirmed ; “ that the defendants in 
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error had kept out of the way, and the Court, when the cause was called, finding no 
notice of the appeal, dismissed it as in duty bound.” 

This Court has frequently said that it would not, where a legal notice had not been 
given, presume such notice from the fact that the party to whom such notice should 
have been given, came into Court and moved to dismiss the cause. This declaration 
is made in the opinion delivered in the case of Hempstead v. Darby, page 25th of 
the 2d volume of the decisions of this Court, and it was there added that had Darby 
proceeded in the cause by pleading to the merits, or by doing any other act to admit 

otice, (perhaps by asking a continuance of the cause,) the case would have been 
different. The defendants in error do not appear to ave taken any step in this 
cause to admit that the Court had it legally on docket; and we finding that the 
appeal was taken after the day of trial, and that there was no notice thereof given, 
ire of opinion that the cause was correctly dismissed by the Circuit Court. Whethe: 
the provisions found in the revised code to regulate the appeal in case of judgments 
by default be repealed by the provision in the 2d section of the act of 23d Decem- 
ber, 1826, page 33 of the pamphlet edition of the acts of that session, it is not now 
necessary to decide. Thejudgment of the Circuit Court is affirmed 


(a.) See Evans v. King, 7 Mo. R., p. 411. 


















3 52 

| 60a 164 

——— 

3 52 

165 23 

165 24 

3 52) 

98a 6 

es oF 

174-304 
. 
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BLANTON v. JAMISON 
. 


tt is fair to infer every thing against a Sheriff’s return which its departure from the 


statute will warrant. 


ERROR from the Lincoln Circuit Court 


Wasu, J., delivered the opinion of the Court. 


This was an action of ejectment, brought by Jamison against Blanton in the Lin- 
eoln Circuit Court, in which Jamison obsained a judgment by default, to reverse 
which, Blanton now prosecutes his writ of error in this Court. 

Several points have been raised by the counsel for the plaintiff in error, in which 
the second only will be considered by the Court, viz: “‘ whether the Sheriff ’s retur: 
1 the summons shows a legal and sufficient service.”’ The return is in these words: 
- I served the within summons on Benjamin Blanton, the defendant, by going to his 
house and leaving a true and attested copy of the summons and declaration with 


Lovel Harrison, a white person of said Blanton’s family, above fifteen years of age, 


Pe 


the 23d day of Sept., 1829, in Hurricane township, Lincoln county.” 
By the 5th sec. of “ an act to regulate proceedings at law,” Rev. Code, p. 623, it 
is provided, “ that the service of a summons shall be by reading the writ or declara- 


tion, petition or statement to the defendant, or by leaving a true and attested copy ol 
the same, at the dwelling house or place of abode of the defendant, with some white 


person of the family at least fifteen years of age, or by delivering him a copy of such [ 


(53) writ and declaration, petition or statement.” Every word of the return may be 


true, and yet the service have been made in a manner very different from that pre- 7 


scribed in the statute. The Sheriff may not have gone to the dwelling house o! 
Blanton, or he may not have left the copy at the dwelling house or plage of abode 
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{ 


{i is fair to infer every thing against the return, which its departure from the statute 
will warrant, and which we are not precluded from doing by its terms ; and the ser- 
vice was Clearly insufficient if made by leaving a copy elsewhere than at the dwell- 
iz house or place of abode. The judgment of the Circuit Court is therefore err< 

ous, and must be reversed, with costs, and the cause remanded. 






HAYTON 2. 





Hore, 







When an appeal from a Justice of the Peace is not taken on the day of trial, the 
ther party is entitled to notice. 


A judgment for greater damages than the plaintiff has claimed is erron 
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ym the ERROR from the Callaway Circuit Court. 
Was, J., delivered the opinion of the Court. 
his was originally an action of debt com-aenced by Hope against Hayton before 
Justice of the Peace to recover eightcer dollars, the balance of an account state 
i filed with the Justice, on the llth of S« »ptemt yer, 1830. The cause was tried be- 
ie Lin- re the Justice, and the defendant hari verdict soil judgment. On the Mth of the 
reverst me month, Hope, the plaintit? below, appealed from the judgment of the Justice 


»the Circuit Court, where he obtained a judgment by default against Ha 






yton, te 


. which the sum of twenty-seven dollars. ‘To reverse which Hayton has come into ¢} 





url 











s returi 
words: & Various errors have been assigned and relied on by Mr. Buford for the plaintiff 
g to his error: only two of which need te now considered. 


on with @ First. That the appeal on the J4th, three days after the trial before the 


Justice 
of age, 4 14) without notice to the defendant, was illegal ; and 

Second. That the judgment in the Circuit Court, for twenty-seven dollars. when 
». 623, it Be the plaintiff in his account filed demanded only eighteen dollars, is erroneous. 
declara- 


l copy ol f 


\s to the first point it is provided by “an act establishing Justices Courts and 


egulating the collection of small debts,” Rev. Code, p. 473, sec. 22, that “ appeals 









me white f : 


way be taken within twenty days after the Justice has rendered judgment, &c.;” (as 
y of such 


the law now stands he must appeal within ten days; see Z. Mo., session 1826 

32,) and by the 23d section of the same act it is further provided, “ that in all cases 
of appeals not prayed for on the day the trial is had, the party sepesling shal! notify 
in writing, the opposite party or his agent,” &c. 
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Bartlett v. McDaniel. 


In the case before the Court, the appeal was not taken on the day of trial, but 
three days thereafter, and the defendant was clearly entitled to notice in the manner 
prescribed in the act. 

As to the second point it has been decided by this Court, (1st vol. Mo. R., p. 137 
Carr & Co. v. Edwards,) that a judgment for greater damages than the plaintiff has 
claimed is erroneous, and may for that error be reversed. Such was clearly the com- 
mon law on the subject. 

In proceedings before a Justice of the Peace, the bond, note, account, or statement 
filed with the Justice, is, as to this purpose, to be regarded as the plaintiff ’s declara- 
tion or count. On both of these points, therefore, the judgment of the Circuit Court 


is erroneous and musi be reversed, and the cause remanded? 


(a.) See Maupin v. Triplett, 5 Mo. R., p. 422. 


») BARTLETT v. McDAaniet 

An appearance and defence waives an imperfect return of the service of a sum 
mons. 

Appearance to an action, and defence in such action, will not cure a material de 


to 


fect in the declaration. 
}, The want of a statement of the cause of action before a Justice of the Peace. 


will not be cured by appearance and defence. 


ERROR irom Marion Circuit Court 


['ompkKINs, J., delivered the opinion of the Court 


Bartlett sued McDaniel before a Justice of the Peace and obtained a judgment 
In the Circuit Court, to which McDaniel had appealed, the judgment of the Justice 
was reversed and the cause dismissed, and to reverse this judgment Bartlett prosecutes 
his suit here by writ of error. 

The action before the Justice was for damages sustained by plaintiff, by reason ot 
a trespass charged to have been committed by the defendant, by castrating the plain- 
tiff’s bull. In the fifth section of the act to establish Justices’ Courts, &c., it is 
required that in all suits a brief statement of the cause of action, and the amount 
claimed, shall be made in writing and filed with the Justice, and the same or a copy 
annexed to the summons; and that the service thereof shall be by reading the origi- 
nal summons, and the complaint or statement annexed thereto in the hearing of the 


defendant. The plaintiff filed with the Justice a sufficient statement of his cause of 
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-_ . action, and the summons of the Justice required the defendant to answer unto Rob- 
_ © ert B. Bartlett in an action of trespass vi et armis for castrating a bull, damages 
em forty-five dollars. It does not appear that a statement of the cause of action was 
ars ither annexed to the summons or read to the defendant. ‘The defendant appeared 
has before the Justice and defended. 
— It is contended by the plaintiff: 
First. That the defendant attended before the Justice of the Peace and defended, 
vent , . 
and thereby waived all exceptions. 
_ Second. That the notice of his complaint being substantially incorporated in the 
past (56) summons, it was not material that the statement requ.red by the act shou'd be 
nexed to the surmmons, and yead to the defendant. 
Mirst. It is true that if ‘here bas been an imperfect retura of the service of asum- 
mons and the defendant appears and defends, he by such act waives the want of no~ 
>» of the commencement of the plaintiff’s action 5 and this is all the plaintiffs 
uthorities prove: but when was it ever known that appearance to an action and de- 
4 fence in such acticn, cured a material defect ina declaration? Ii a defect in a de 
Jaration could not then be cured, much fess could the want of a declaration be cured. 
The brief statement of the caase of action is the act of the plaintiff: the defend- 
t is entitled to have such statement to assure him of the natare and extent of the 
laintiff?s demand, It is not enough that the Justice has in his suinmons inforinea 
the defendant of the plaintiff’s demand. We have no evidence on the record, that 
the plaintiff's declaration was seen by the defendant on the trial. ‘The plea which 
the defendant might in a Court of record have filed, would be evidence against hit, 
hat he had seen the declaration, if it appeared that one had been fited. In this case 
t appears from the Constabie’s return, that the plaintiff’s statement of the cause of 
Ride i ction was not read to the defendant, and it no where appears or can appear in a resus 
aia ‘ar course of proceedings of the Justice’s Court, that the defendant defended against 
Lde ; he demand of the plaintiff made in his statement filed. 
: The second point is decided by the foregoing view and decision of the first. 
rave, i The judgment of the Circuit Court is, therefore, aflirmed 
5 ; 
. MW’Gink, C. J., dissenting 
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SUPREME COURT OF MISSOURI, 


vy. LincoLtn County Courr 


1, A county warrant will bear interest after presentment at the treasury and refusal 
of payment by the treasurer. 
2. Acounty warrant must be presented at tl reasury and payment refused before 


any interest arises, 


Circuit Co 


inion of the 


audit th 
here 
re, 


would | 
interest, as the 


money on the order of the County Court, 


The law relied on by the plaintiff in error is, the first section of an act, ent 
an act reguiating tl nterest of money, see Revised Code, 461, which s 
tors, excepting as hereinalter excepted, shall be al 
of six per centum per annum, for all moneys after 
promissory note, or other instrument in writing, &c 
and Chambers, counsel for the plaintiff, that this act applies to their case ; th 
money appears to be due by an instrument in writing, which is the warrant and order 
(58) of the County Court. It is contended on the other side by Mr. Hunt, the Cir- 
cuit Attorney, that this act does not apply to the case, and he insists that when the 
Legislature made the above act, they only had in view individual debtors, and not 


counties as debiors ; otherwise the county would have been named. 
It may be true that the Legislature did not even so much as think of embracing in 
the law, counties as liable to pay interest, But the words of the act are extensive 


enough to embrace all persons, and bodies, capable of owing money by bond, bill, 
promissory note, or other instrument in writing. By law the county is able to buy 
and sell certain things, to contract and be contracted with, and a County Court is by 
law expressly required to audit and allow all demands against the county, and to 
draw a warrant on the treasury for the amount allowed; here there is an instrument 
in writing, which shows money is due, but we are clear that the warrant must be 
presented at the treasury for payment, and payment refused, before any interest arises; 
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that has been done in this case. But it is said interest will arise from day to day, 
and will the holder of the warrant be allowed to present it to the County Court, and 
have his interest audited from day to day? ‘The answer to this is, that from year to 
year would seem to be often enough to have interest audited. 

The judgment of the Circuit Court is reversed; and this cause is sent back with 
directions to the Cireuit Court to proceed in conformity with this opinion. 


3” 59 
167 167 


a) Neitz & Fercuson, Exk’s. oF Fercuson, v. DILLon 


. In repealing the law requiring a brief statement of the cause of action to be filed, 
in suits before a Justice of the Peace, the Legislature necessarily repealed the law 
requiring this brief statement or a copy to be annexed to the summons and read te 
the defendant. 

2. The Court will not presume that the Legislature intended that a copy of the bond, 
note, Xc., should be annexed to the summons and read to the defendant. 

3. That the note on file is made payable toan individual without the addition senior, 
when the suit and proceedings are carried on by an individual of the same name 
with the addition senior, is not sufficient ground for dismissing a suit. 


ERROR from Callaway Circuit Court 
lompxkins, J., delivered the opinion of the Court. 


Neil and Ferguson sued Dillon before a Justice of the Peace, and judgment was 
given against them. They appealed to the Circuit Court, and on motion of the ap- 
pellee the cause was dismissed. 

The appellee moved the Circuit Court to dismiss the appeal for the following rea 
sons: 

First. Because the note on file was not served on the defendant with the summons, 
nor did it go out with the summons. 

Second. Because said note on file is made payable to John Ferguson, and the suit 
and proceedings are in the name of the executors of John Ferguson, sen’r. 

The act to establish Justices’ Courts, provides that in all suits a brief statement of 
the cause of action and the amount claimed, shall be made in writing, and filed with 
the Justice, and the same or a copy annexed to the summons; and that the service 
thereof shall be by reading the original summons, and the statement or a copy an- 
nexed thereto in the hearing of the defendant, &c. See Revised Code, pages 473-4. 
By an act approved 23d Dec., 1826, it is declared, that so much of the former law as 
requires that in all suits for debt, or on account, a brief statement of the cause of 
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action shall be made and filed with the Justice,.shall be and is repealed. Provided, 
that no Justice of the Peace shall issue his summons or warrant, unless the plaintiff 
(60) by himself or agent, shall have filed with the Justice the bond or note, bill or 
account, on which the demand is founded. 

On the part of the appellee it is contended, that by a fair construction of the two 
acts, the Justice is required to annex a copy of the bond, bill or account on which 
the demand is founded, to the summons, and that the service must be by reading the 
original summons, and a copy of the bond, bill, note, or account, &c. 
For the appellant it is contended, that even if the construction of the statutes con 
tended for y the appellee be correct, yet the a] nellee had waived his right to take 
advantace of this omission, by appearing and defending before the Justice. 
vaterial to decide now whether the appellee, by defending before the Jus- 
e, has waived his right to take advantage of an omission of the plain 


nt Phe Lezislature in repealing the provision 
iled, necessa- 


, 


tatement of the cause of action, &e 
rily, the provisions reguiring this brief statem » annexed to the 
summons, and read to the dete , along with the sur ns. a substitute for 
the brief statement, th ntuk required to file the bom ite, &c. We will 
not presume that py of the bond, note, &c.. to be ar 
vexed and read ng with the summons. ‘The Legislature would 
no doubt have made the provision by express enactment, if it had been intended that 
thec py of the bou *.. should be annexed to the summons, and read to 
the defendant. 

The second reason for dismissine the cause has with us but little weight. The 
name of the payee of the note was John Ferguson. It was the appellees? act to call 
him so in the note, and he could have proved that the testator was not the person to 
whom the note was made, had the fact been sucli. 


igment of the Circuit Court is reversed, and the cause remanded for further 


Tie judzn 


proceedings in conformity with this opinion 
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(61) JANE (a slave) v. THe Strate. 


. If the fact be stated, as to the time or place with repugnancy, or uncertainty, the 
indictment will be bad. 

2. If two times or places have been previously mentioned, and afterwards a part only 
is laid “then and there,” the indictment is defective, because it is uncertain to 
which it refers. 

. An indictment against a slave for preparing, exhibiting, or administering medl- 
cine, must charge the act to have been done feluniously, or with a felonious intent. 


ERROR from Callaway Circuit Court. 


Per Curiam. Jane was indicted in the Callaway Circuit Court for the murder of 
her infant child. The indictment contained three counts. She was convicted on the 
first and third counts, and acquitted on the second. ‘Fo reverse the judgment of the 
Circuit Court, she now prosecutes her writ of error in this Court. 

rhe first count charges that the prisoner on the 8th and 9th days of December, 
in the year” &c., “at” &c., “did knowingly, wilfully, feloniously and of her malice 
aforethought, mix and mingle a certain deadly poison,” &c., “and afterwards on the 


days and year aforesaid,” &c., “gave to her said infant child, Angeline, to drink,” 
&c., “that the said Angeline did then and there take, drink, and swallow the same,” 
&c.. “ and by the operation thereof, became sick,” &c., and “ from the said days and 
vear aforesaid on which she the said Angeline so took, drank and swallowed ‘down 
the same as aforesaid, until the 11th day of December in the year last aforesaid, at 
the county of Callaway aforesaid, did languish and languishing did live, and on said 
11th day of December in the year last aforesaid, the said Jane, that she might more 


speedily kill and murder said Angeline, with force and arins at the county of Calla- 
way aforesaid, in and upon the said Angeline then and there being, feloniously, wil- 
fully, and of her malice aforethought, made an assault, and that the said Jane, then 
and there in and with bed clothes, feloniously, wilfully and of her malice aforethought, 
iid wrap up and cover over said Angeline, by means of which wrapping up and cov- 
ering over said Angeline in and with said bed clothes, by the said Jane as aforesaid, 
62) the said Angeline was then and there choaked, suffocated and smothered; of 
which said choking, suffocating, and smothering, and of the poison aforesaid, so 
drank, taken and swallowed down into her body as aforesaid, and of the sickness and 
distemper thereby occasioned, did then and there die.” The third count charges, 
‘that the said Jane a slave, and the property of said Henry Brite, as aforesaid, on the 
eighth day of December, in the year of our Lord one thousand eight hundred and 
thirty, at the county of Callaway aforesaid, gave and administered to her infant child 
called Angeline, certain medicine called laudanum, against the form ef the statute,” 
&c. A motion was made in arrest of judgment and overruled by the Circuit Court. 
The reasons then urged, are now with some others, assigned for error. 
The first nine errors are assigned to the defects in the caption of the indictment, as 
same appears in the record, which has been we awkwardly and imperfectly made 
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up by the Clerk of the Circuit Court ; and are expressly waived by the counsel for 
the plaintiff in error, to avoid the delay which would attend a certiorari. 

The tenth error assigned is, ‘‘that in neither count of said indictment, is the word 
‘ Callaway’ averred immediately before or after the averment, that the grand jury 
found the same upon their oaths ” 

Eleventh. Because the first count in said indictment, is repugnant as to time, in 
this, that after several different days are mentioned, the venue is laid “ then and 
there,” to a material allegation in said count. 

Twelfth. Because it is not averred in the said first count, that the wrapping up, 
&c., was done with an intent to kill and murder, neither is it averred that the mixing 
and giving the poison, &c., was done with intent to murder, &c. 

Thirteenth. Because the third count does not pursue the words of the statute. 

Fourteenth. Beeause the words “ then and there” are not inserted immediately 
after the words * Callaway aforesaid,” in the third count. 

Fifteenth. Because it does not appear by the first count, that the defendant was of 
the county of Callaway. 

(63) Sixteenth. Because there is no venue laid in the following sentence in the 
first count, ‘ wilfully, feloniously, and of her malice aforethought, gave to her said 
infant child, Angeline, to take and drink.” 

Seventeenth. Is a general assignment. 

The tenth error assigned has no foundation. The county sutliciently appears with 
out repeating the name of it, after the averment, and that the grand jurors were of 
the county of Callaway. 

The eleventh error assigned seems well founded, and is fatal to the first count of 
the indictment. It is clear law, and has been so adjudged by this Court: 2 vol. Mo 
Rep. p. 228, State v. Hardwick. ‘That if the facts be stated as to time or place, with 
repugrfancy or uncertainty, the indictment will be bad; and if two times or places 
have been previously mentioned, and afterwards a part is only laid, * then and there,’ 
the indictment is defective, because it is uncertain to which it refers; and it is no 


unswer to the objection to say, that “ then and there ” will refer grammatically to the 
last antecedent, time and place. Jt must be certain to every intent. This is pecu- 
liarly the doctrine in capital cases, and felonies of a high grade. The averments 


- 


‘that the said Jane then and there with bed clothes,” &c., and that * the said Ange- 


line was then and there choked,” &c., and “did then and there die,” aiter having 
mentioned several days, without saying on the day last aforesaid, or referring to the 
precise day, are too uncertain. The first count of the indictment is therefore 
defective. This decision of this point will make it unnecessary to notice the other 
ovjections urged to the first count. 

On the third count the question arises, whether the prisoner should have been 
charged to have administered the medicine feloniously. ‘The words of the law are, 
“that if any slave shall prepare, exhibit, or administer any medicine whatsoever, he, 
she or they so offending shall be adjudged guilty of felony, and shall suffer death.” 

There is no proposition more clear in law than that in all indictments fer felony ; 
the indictment must charge the act to have been done feloniously, or with a felonious 
(64) intent: see 4 Blackstone Com. 307; 1 Chit. Crim. Law, 199. That is not done 
in this case. The statute expressly ceclares the act to be felony, and then goes on 
to say, that if it shall appear to the Court on the trial that the medicine was not 
administered with an ill intent, the prisoner may be acquitted of the felony and 
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found guilty of a misdemeanor. This provision clearly shows, that the law makers 
intended that for administering medicine, the charge must be made that it was done 
feloniously, otherwise how could they expect the prisoner to be acquitted of a charge 
not made in the indictment. 

If we give this act the construction contended for by the Circuit Attorney, we 
believe that at this time almost every slave in the State is guilty of felony. No one 
by this construction could, without subjecting him or herself to the punishment of 
death, give even an anodyne to a restless or sickly child, unless indeed the ignorant 
and helpless mother could show that it was done with no ill intent. This would be 
requiring the most helpless and ignorant portion of our population to prove them- 
selves innocent before they are proved guilty, or even charged with a wicked intent 

‘The third count is therefore bad. But theie is another ground of objection to the 
third count of the indictment, on which we have much doubt, which arises out of 
the 27th section of the 3d article of the Constitution of this State, which says that 
1 slave convicted of a capital offence, shall suffer the same degree of punishment, 





and no other, that would be inflicted on a free white person for a like offence 
Whether this means that the same acts, which are made capital with respect to a 


free white person, and none other, shall be punished with death, when committed by 


i slave, or whether it means that the same mode of death, say hanging or burning, 
hall be alike common to a free white person and to a slave, when capitally con- 


‘ted, is the question. 


Nhe judgment of the Cireuit Court is reversed. 
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Wecisions of the Supreme Court of Missouri, 
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HoTcHISON v. PARTICK. 


1. Plea of payment to an action of debt founded on a judgment rendered in the 
State of Kentucky, properly puts in issue the law of Kentucky, and the plaintiff 
will be required to reply to it. 

2. In an action of debt on a judgment, the plaintiff introduced in his declaration the 
name of the Judge before whom the declaration was rendered, but the judgment 
offered in evidence did not contain the name of the Judge betore whom it was 
rendered ; held not to be a material variance. 

3. In authenticating records, the certificate of a presiding Judge of a Court that 
he himself is the pre-iding Judge, is good evidence of the fact. 


ERROR from the Howard Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


Hutchison sued Patrick on a judgment obtained in Kentucky. By leave of the 
Court the plaintiff amended his declaration by inserting the word “ said” before the 
words “Garrison Patrick.” The defendant then filed the pleas of nul tiel record 
and of payment to the declaration. The plea of payment contained an averment 
that in the State of Kentucky the plea of payment was good to a declaration in an 
action of debt, founded ona judgment. Issue was joined on the first plea, and the 
plaintiff moved the Court to strike out the second, which was accordingly done. 
The defendant claimed a continuance on account of the plaintiff’s amending his de- 
claration, and the Court not allowing it, judgment was had at the same term on the 
first plea, viz: nul tiel record. It is assigned for error: 

First. That the plea of payment was stricken out. 

Second. That the cause was not continued. 
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(66) Third. That the judgment offered in evidence varied from that declaration 
Fourth. That the record was not duly certified. P 

Fifth. That it does not appear by the record produced in evidence, that the de- 
fendant had notice of the action in Kentucky. 

First. It wa3 contended by the defendant in error that the plea was bad, first, be- 
cause it was no bar to an action on a judgment, that matter not being regulated by 
the law of Kentucky and, second, because the plea presented two facts to be found 
by the jury. It is our opinion that the two facts constitute only one defence. It 
becomes then necessary to inquire whether the plea of payment can, under any cir 
cumstances be a good bar to an action of debt on a judgment. 

Phe case of Ha:npton and McConnel, decided in the Supreme Court of the United 
‘8s, on a Writ of error to the Cireuit Court of the District of South Carolina, in 
op.nion is tin point. In that case MeConnel, the d-iendant in error, declared 

rainst the plaintiff in error in debt, on a judgment of the Supreme Court of the 


»of New York: 


; to which the defendant below pleaded nil debet, and the plaintiff 


Circuit Court rendered a judgment for the plaintiff below, 


The Chief 


velow demurred. ‘Tne 
nd thereupon the cause was taken up by writ of error to that Court. 
Justice, delivering the opinion of the Court, said this is precisely the case of Mills 
r. Durgee. The doctrine there held was, that the judginent of a State Court should 
lave the same credit, validity and effect, in every other Court in the United States, 
which it had in the State where it was prononreed. And that whatever pleas would 

e good to a suit theron in such State, and none others, could be pleaded in any other 
Court of the United States. The judgment of the Circuit Court was affirmed, the plea 
of nil dedet in such case not good in the State of New York. This decision we regard 
is a true exposition of the Ist section of the 4th article of the Constitution of the 
United States, and of the acts of Congress on that subject, and so far obligatory on 
67) us. The law of Kentw ky not being judicially known to us, was properly put 
in issue by the plea, and the Circuit Court of Howard county should have required 
the plaintiff to reply to the plea of payment, such as it was. 

Second. Inthe second assigninent of error, we cannot see that the Court has 
abused the discretion which the 19th section of the act to regulate proceedings at 
law has allowed it to exercise. The insertion of the word * said” before the name 
of the plaintiff in error in the declaration, could have been no surprise to him; he 
must have been morally certain that he was the person intended before the declara- 
tion was amended. 

Third. The assignment is that the judgment offered in evidence varied from that 
declared on. The judgment offered in evidence is in these words: therefore it is 
considered by the Court that the plaintiff recover, &c. The declaration alledges that 
the plaintiff, before the honorable Benjamin Shackleford, by the name and descrip- 
tion of B. Shackleford, presiding Judge of the Circuit Court within, &c., by the 
consideration and judgment of said Court, did recover, &c. By resorting to what 
the counsel for the plaintiff in error calls the Clerk’s preamble, and to the signature 
of the presiding Judge, which we consider a part of the record, we are certain that 
Benjamin Shackleford was Judge of the Court which rendered the judginent, and 
also that he was presiding Judge ; and of his being presiding Judge of that Court, 
his own certificate is good evidence, inasmuch as the act of Congress requires the 
presiding Judge to certify that the person who made out the record was Clerk. he 
declaration would certainly have been as good had the plaintiff below been conten, 
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to say nothing about the name of the Judge of the Court, and the introduction of it 
has answered no purpose whatever. 

Tn support of the fourth assignment of error, viz: that the record was not duly 
certified, the plaintiff in error has said nothing, and perceiving no defect in the cer 
tificate, we also will pass it over. 

The fifth assigniment of error is, that the plaintiff in error had no notice of the 
(68) action in Kentucky. By the Sheriffs return, it appears that he was taken o1 
the capias, issued on the declaration, and gave bail. ‘This Court conceiving that th 
Cireuit Court erred in striking out the defendant’s plea of payment, reverse the judg 

rent of that Court for that cause only, and remand the cause for further proceedings 


r 


in conformity with this opinion 


SaAMvELs v. THe Srart 


The Constitution of the State, and the statute organizing the Circuit Courts, ar: 


the Judge’s warrant for holding Courts and taking jurisdiction in capital cases 


Te 
at 


is not necessary that a renire facias should issue to the Sheriff to summon a jars 
before he can proceed to do so; nor need one be awarded on the roll. 

Objections to the officer returning a jury should be taken before the trial com 
mences, and cannot be taken advantage of in arrest of judgment. 

In the Boone Circuit Court a jury was empaunelled to try a prisoner, The tria 
was unfinished on Saturday evening. ‘The Monday following the Howard Circuit 
Court was tocommence. Both Courts were held by the same Judge. The Judge 
ordered the Sheriff to adjourn the Boone Circuit Court on Saturday evening until 
the Monday following, and to proclaim that on the Monday following a special term 
of the Boone Circuit Court would be held in continuance of the regular term, t 
finish the trial of the prisoner. This proclamation was made. On the following 
Monday the special term was held, and on Tuesday the trial resulted In a verdict 
of guilty, and sentence of death was pronounced against the prisoner. Held that 
the special term was lawfully holden. 


ERROR from the Circuit Court of Boone county. 
M’Girk, C. J., delivered the opinion of the Court. 


The plaintiff was indicted for murder in the Ralls Circuit Court, at the Februar; 
term, 1830. At that term the prisoner was arraigned and pleaded not guilty. He 
then applied for and obtained a change of venue to the Boone Circuit Court. When 
the cause came there, the change of venue was deemed incomplete, and the Court ol 


Boone sent the prisoner back to Ralls Court. At the Feb. term of that Court, 1831, the 4 
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iuse was continued till the first Monday in April, to which time the Court adjourned 


69) their general term. to hold a special session in continuance of the term of Ieb., at 
4 5 I 





duly 
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vhich time the Court opened and amended the record of the change of venue, and 
nt the prisoner back to Boone county to be tried. At the June term of the Circuit 
led 









q surt for Boone county, 1831, the Court proceeded to try the prisoner, and having a 
- the q iry empannelled on Saturday evening, the trial was not ende d. The Judge made 
n on . order to the Sheriff to adjourn the Court till Monday morning, and to proclaim 
t th. yat on. Monday a special term of that Court would be holden in continuance of that 
udg -m to finish the trial of the prisoner; which proclam tion was made. On Monday 
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. the case. 1e other minor objeciions were made to the indictment, but 
4 Jints assigned for error, and relied on in the argument, are stated as foliows, 






















$, are ; P . ine 
5 ) ) wre to the Six Ol woone county, tO Summon the jury 
es ; : 
ee 
, jury | sw 
The proceedings of the Ralls Cireuit Court, had on the first Monday in 
com \noul, are void, there being no record of any legal adjournment to that time, and ne 
}law authorizing a Court to be held at the time. 
. tria 7) The adjourned term of the Boone Cireuit Court at which the prisoner was 
ircuit ed, was held without law, and the proceedings had therein are void. 
Judge We will proceed to consider the first p int. Isit necessary by the laws of Mis 
until || uri, that a venire facies should issue to the Sheriff to summon a jury before he can 
g < 
} term »roceed todo so? Must it appear by the record that a venire was awarded? Mr, 
rm, t Xing, for the plaintiff, insists that it was in general necessary at common law, that a 


owing | 


ict | venire in criminal cases should be made out to the Sheriff before he could summon a 
erdic! @& 


it j iry, and that the award thereof should appear on the record. To prove this, he 
i that m& c 


ites 18 Johnson’s R., 212, and the authorities there cited. We have not got the book 
fore us, but if we recollect correctly, the decision is, that a venire is necessary in 
N. Y¥3 though they say they cannot see much use in itat thisday. To support the 
»oint, the counsel have also cited 1 Chit. Crim. Law, 50, C3 3 Bac. title jurus, let- 
ter B. 1. These authorities prove, that by the course of proceeding at common law, 
some of the English Courts did use the venire, and others did not. Both the books 





bruary 7 
re He 4 
When © 
ourt ol 
31, the 


say, that Justices of gaol delivery did not use the writ of venire. That Justices of 
the Sessions used no venire. Chitty says, that it was laid down by Lord Ch. J. 
Treby, to be the law with regard to Courts of gaol delivery. That before the com- 
ing of the Judges, they issued a general command in writing, under their hands and 
seals, to the Sheriff, commanding him to return a jury at the time and place of hold. 
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ing Court; which the Sheriff executed, and his return thereto was, that he had exe- 


cuted the precept with the pannel thereto annexed. 1 Chit. Crim. Law, 515. This 


pannel is simply filed in Court, and the Sheriff’s name is not signed thereto, and a 


may regnire. Ibid. 507. In the Courts of Oyer 
and Terminer, the Justices use no ventre, b 


jury is taken thereirom as nece ssity 





it make their command in writing, under 
their hands and seal he § if tor najury. 3 Buc. 728, title jury, letter 
B. 1. Andin page 729 of 1 ms the course is to use the venire in the 
Exchequer and K. 


(71) made 


ire failed of effect, the Sheriff 

order of the Court. It is further laid 
ider the general precept 

el ore tenus, returnable 

ind G4, This 

ssourl in the year 


tlike, ar 


> pract 

the passage ¢ 
in the prac 
See Rev. Codi 
466. ‘urors, the first section o! 
which provides: That the several Co re required, are here 
by authorized to direct the respective Sheriffs t imimon a sufficient number in per-§ 
sons to perform the duties of jurors. See Revised Code, Luws of Missouri, 466. The 4 
act says, the Courts may direct the Sheriff to sum: n jnrora, It does not say how . 

(72) the direction ts to be given, W iether by 
general order, 01 by a writ under the seal of the 


j 


jer made of record to stand as2§ 


n or 
Court, called a venire facias, or by@ 
ves, or by a bare command ore tenus. 
We perceive no reason why either of these modes would not be good. If the 


, gives a verbal order or command to the Sheri? ® 


to summon a jury to try a prisoner, the Sheriff is bound to obey. ‘There can ben 


an order under the hands and seals of the Jud 
Judge, sitt ng in nis pl ice as a Judge 


possible use in having the command entered of record. Ent it is argued that there is @ 
a necessity to have entered on the record the command tothe Sheriff to return a jury,j 
because if the jury should be returned by any other person than the Sheriff, the pri-§ 
soner might not have an impartial jury returned by an impartial officer, and becausg 
in this case it does not appear who returned the jury, it is error. By the jury act of 
1825, it is the general duty of the Sheriff to summon juries, when directed by th j 
Court todo so. But by the other statutes, the Courts may direct the Coroner in ce] 
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tain cases to summon the jury. In this case it appears by the record, that a good and 
lawful jury came, and in the presence of the prisoner were sworn and entered on the 
trial. And no objection being made by the prisoner to the returning officer or the 
array, we inust suppose he was satisfied with both. If the fact was that the Coroner 
returned the jury, or if the Sheriff was not impartial, there is a mode of taking ad- 
vantage of those things by challenging the array, before the trial is gone into. 1 
Chitty 515 and 548, The challenge to the array, for partiality in the returning off- 
cer, must be made in writing, ibid. 547. The challenge may be detourred to and thus 
become a part of the record, ibid. 548. But every objection to the Sheriff, and we 
presume to every other officer returning a jury, must be taken before the trial com- 
mences, and cannot be taken advantage of in arrest of judgment, ibid. 515, 1 Leach 
101. For these reasons we hold no venire is necessary by our laws, consequently 
none need be awarded un the roll; and if a venire were necessary, yet we would 
hold that the English entry of ** thereupon let a jury come,’ is unnecessary where 
(73) the prisoner pleads not guilty, for by the constitution, the prisoner is entitled to 
a jury and the award of a venire, or “thereupon let a jury come,?? could make his 
right to a jury trial no more certain nor strong than it would be without it. If it is 
true, as the prisoner’s counsel contend it may be, that some other person than the 
Sheriff summoned the jury, he has lost nothing, for there was a time when, and there 
is a mode of taking advantage of that,if it existed, and if the prisoner did not dos 
he cannot now avail himself of it. The first point is overruled. 

Che second objection is that which relates to the adjourned term of the Circuit 
Court of Ralls county. ‘The prisoner’s counsel did not press this point, but seem 
to consider it conjointly with the third objection. We wiil take the same course 
with it. 


4} 


The third objection is, that the Circuit Court for Boone county could not lawfully 
hold an adjourned term of the June regular term for that county, on fhe day it did 
hold Court, because on that day the law required the same Judge to hold, or to begin 
to hold, a Court in Howard county. Messrs. Gordon and King for the prisoner con- 
tend, that the holding the adjourned term on Monday did interfere with ihe Court to 
be holden in Howard county on the same day, and that every thing done therein was 
void, because they say the Jaw had directed the Judge to be at Howard on that day, 
and to hold Court, and he could not be in both places at the saine time 3 and his first 


duty was to hold Court in Howard. ‘Their argument farther is, that when the law 


1 ¢ 
says, Court shall be holden on a certain day in Howard county, it forbids the Judge 
from holding Court elsewhere on that day. 


The Attorney General on the other side, contends, that whether there was an in- 
terference or not, this Court cannot know. ‘That the law intends to guard against an 
interference in fact, and whether that will take place or not, must be left to the Judge 
to decide, who has a knowledge of the general state of the docket in his circuit. 
And he farther contends that if there should be an interference in fact, it will not 
(74) avoid that which was done at the adjourned term. By the 20th section of an 
act passed by the Legislature the 7th of January, 1825, it is provided, that the Judges 
of the several Courts hereby established, shall, when necessary from sickness or other 
unavoidable cause, or for dispatch of business, hold special adjourned sessions of 
their respective Courts in continuation of any regular term, and for that purpose inay 
at any time in term, adjourn to any day antecedent to the next stated term of such 
Court, so as not to interfere with any other Court to be holden by the same Judge, 
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and such special adjourned session shall be held accordingly, and be deemed and con- 
sidered to all intents and purposes a continuation of the regular term, and all process 
shall be returned, and all persons held to appear accordingly. The Circuit Court of 
Ralls county, at their February term, 1831, adjourned the Court till the first Monday 
in April, on which last day no Court was required to be holden by the same Judge, 
at which time the Court amended the record, as to the change of venue. We cannot 
see any claim of interference in this matter. This point is overruled. The above 
20th section provides for an adjourned term to be made by the Court in term time, 
for three general causes: first, if the Judge, during Court, became sick; second, if 
unavoidable accidents should happen so that the business of the Court cannot go on, 
and thirdly, if the Court should be of opinion that the dispatch of business be pro- 
moted, it may create a special term. In all these cases the Court is made the judge, 
whether the things authorizing a special Court to be holden, do exist, and when the 
Court has so decided, and ordered the special term to be holden, all acts done at such 
special term must be good, whether the Court did right or wrong in deciding that the 
contingency had arisen; otherwise the rights of property would rest on no founda- 
tion at all. The 2Ist section of the act provides for other cases than those in the 
20th section. The first of which is, that if the Judges do not appear and hold thei: 
Court on the first day appointed by law for holding Court, the Court shall stand ad- 
journed from day to day, until the evening of the third day, and if before that time 
(75) the Judges do not open Court, the Court shall stand adjourned till the next regu- 
lar term. ‘These three days are no doubt given to provide against accidents that may 
befall the Judges in traveling to the place of holding Court. The next case the sec- 
tion provides for is, that when the Court has commenced, if the Judge be unable to 
be in Court, and shall fail to appear at the appointed time and hold Court, in that 
case the Court shall stand adjourned froin day to day, until the evening of the third 
day, unless the Judge within that time shall appear and go on with business ; other- 
wise the Court shall stand adjourned until the next term. The section then provides 
that it shall be tawful forthe Judges in any of the cases aforesaid, before their Courts 
shall be finally adjourned as aforesaid, to make an order in writing to the Sheriff of 
the county, where the Court is to be holden, commanding him to adjourn the Court 
to the next regular term, or to any day antecedent thereto, as may seem exped 

as not to interfere with any other Court to be by the Judge holden, which order shall 
be recorded, &c. ‘That authorized by the 20th section is to be done in Court, except 
so far as the next section extends the power farther. That authorized by the 2st 
sec. may be done at any time before the Court day arrives; and when there is no Court 
in fact, it may be done by anticipation in any of the aforesaid cases. We think the 
words in any of the aforesaid cases, in the 2Ist section, refers as well to the cases in 
the 20th section, as to those in the 2ist section. If then, while the Court was in 
session in Boone, the Judge thereof deemed it expedient for the dispatch of business 
in that Court to create a special term on Monday following, to be holden there, he 
had the power to do so, and he might by law send his order in writing to the Sheriff 
of Howard, to adjourn that Court to any day antecedent to the next regular term, 
and if the Judge did do so, there would be no interference. But whether this was 
done or not, it cannot judicially appear by this record. The Judge, therefore, had it 
in his power by the act, to push the Howard Court out of the way of holding Court 
(76) in Boone on Monday. We are, therefore, of opinion, that it is the duty of the 
Judge to arrange his special terms, so as to give each county a due share of judicial 
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time. And if this discretion is abused wantonly, surely it cannot be a cause for re- 
versing the judgments of the Court; but the Judge would be answerable in person 
tothe country. The special terms are to be so ordered as not to interfere with other 
Courts, to be holden by the same Judge. In the case before us, what ought the Court 
to have done? It appears by the record that when Saturday evening came, the trial 
was not finished; a jury was charged with the case, the trial not finished, and Court 
was to be holden on the next Monday at Fayette, in Howard county, by the same 
Judge. In Englapd, by the old law, the Judge was authorized to employ carts and 
oxen, to carry with him the jury, until they agreed. This doctrine is not the law of 
this country. By the 10th section of the 13th article of the State constitution, it is 
provided, * that if in any criminal case the jury be divided in opinion, at the end of 
the term, the Court may in its discretion discharge the jury, and commit or bail the 
accused. But this is discretionary with the Court. How the fact was in this case 
we do not know: the jury might have been divided in opinion, or the evidence might 
not all have been yet given. Suppose this was the case, and many and distant wit- 
nesses attending, it would then become the duty of the Court to consider whether 
any mode was or was not provided by law for such acase. Surely no Legislature, 
feeling for the interest of country, and willing to do its duty, could fail to provide a 
remedy for such a case, if they should once happen to think of it. The Legislature 
have thought of the case, and provided the remedy, which the Judge has applied in 
this case. The Court could not with propriety nor with justice to the prisoner, wit- 
nesses, and jurors, have postponed the Court, till the business of his whole circuit 
could be got through with; and as the Attorney General has aptly argued, no time 
could have been fixed upon that might not have interfered with some of the Courts, 
in some of the counties. If the specia! Court had been put beyond the week of the 
(77) last Court in the circuit, yet the Court could not know in advance positively 
that the business of that Court would not require all the time intervening, till the 
commencement of the regular circuit again. The Court in this case did nothing 
more than that which it might lawfully do. But it is argued, that there could be no 
judicial time in Boone, after the first week had expired, because the Legislature had 
positively said, that on the next Monday judicial time should begin in Howard coun- 
ty. Itis true that the first part of the act fixing the times of holding Courts, says 
the Court shall be holden in Howard on the day on which the special Court was 
holden; but a subsequent part of the act says, if the Judge should be sick, or if any 
other great unavoidable accident should happen, or if the Judge should clearly see 
that business would be more despatched at another time, then if the Judge shall so 
order it, the Court shall not be then holden, but shall be holden at such other time, 
which time shall be made public, &. We cannot see how the failure, the total fail- 
ure to hold court in Howard county, could possibly prejudice this man. The Court 
then had nothing to do with his rights, nor with his case. This argument is, that on 
Saturday night the jury should have been discharged, and that he should have been 
sent to prison till another term. The Legislature have made the provisions in the act 
above referred to, to meet exactly such a case ashis case was. It is asked by way of 
argument, if the Judge had made no order postponing the Court in Howard, could 
the proceedings of the special Court then be lawful? It is deemed a sufficient an- 
swer to say, that by the law and the constitution, the Court had jurisdiction of the 
case; and having gone lawfully into the trial, it was the positive duty of the Court 
to finish it in some way, and at some time, unless prevented by overbearing obstacles, 
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though the legislative command to hold Court in Howard, should be entirely unat- 
tended to. Any other construction of the will of the Legislature would be to sup- 
pose them ignorant of human affairs, and to act and direct without reason or ade- 
quate motive. The counsel have cited a case from Peck’s Reports, as being in point. 
(78) We consider that case unlike the present case, in this, that the act of the Le- 
gislature of Tennessee contains no provisions for holding special adjourned terms of 
Court. 

The Tennessee act says the Court shall continue in session till all the business is 
done or until it shall be necessary to adjourn to go to some other Court. Nothing of 
this kind is found in our act. The substance of the case is, that the Circuit Court in 
Tennessee, began a Court in one county and held Court that week, and on Monday 
of the next week, which Monday was the day appointed to hold Court in another 
county. The judicial acts done by the Judge on Monday, were holden by the Su- 
preme Court of Tennessee to be void. We do not like tbat decision, and if our stat- 
ute were exactly like that of Tennessee, we believe we would object to the reasons 
and grounds on which the case is made to rest 

Judgment affirmed 


Wasu, J., dissents from the foregoing opinion, on the third point adjudged 





Decisions of the Supreme Court of Mlissonri, 
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Boynton v. REYNOLDS. 


i. The plea of nil debet to an action of debt on a specialty will be held bad on demur- 
rer. si 

2. Anote with a scrawl annexed by way of seal, will not be considered a specialty, 
unless some expression in the body or testimonium of the note itself, shows that the 


maker intended it to be taken as a specialty. (Note a.) 


ON ERROR from St. Louis Circuit Court. 
WasH, J., delivered the opinion of the Court. 


Chis was an action commenced in the Circuit Court (under the petition and sum- 
mons, act. Rev, Code 620,) by Reynolds the defendant in error, against Boynton the 
laintiff in error. The petition states that he, Reynolds, holds “ a sealed note onthe 
lefendant Lewis H. Boynton, in substance as followeth: In one year we promise to 
John Reynolds three hundred dollars for value received this Ist July, 1828. Morris 
Whiteside, (seal.) Jacob Judah, (seal.) L.H. Boynton,(seal.) Yet the said debt 
remains unpaid, wherefore he prays judgment for his debt and damages, &c.” The 
defendant below pleaded nil debet, and a special and general plea of fraud. The 
plaintiff below demurred to the plea of nil debet and joined issue on the pleas of 
fraud. The demurrer was sustained to the plea of nil debet, and the issues of fact 
were found for the plaintiff, and judgment rendered accordingly. To reverse which 
he present writ of error is prosecuted. 

The only error assigned, is the rendition of the judgment on demurrer, to the plea 
f nil debet. No law is better settled than that the plea of nil debet, in an action of 
debt on a specialty, will be held bad on demurrer. It is not to be doubted but that 
80) this is an action of debt, under the metete of the act referred to; but it is 
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insisted by the counsel for the plaintiff in error, that the instrument sued on is not a 
specialty or note under seal. The act requires that a copy of the bond or note sued 
on should be set out in the petition, and that the original should be deposited in the 
Clerk’s office, &c. The copy of the note sued on appears upon the record in the 
form above set out. The plaintiff states it to be a sealed note, and whether the rep- 
resentation of the seal, as given on the record, be the fac simile of a mere scrawl 
attached to the note, or a scrawl standing in the place of a seal, impressed on wax 
or other tenacious substance, does not appear. Had the note been actually sealed, a 
copy of the seal could not have been given in any other manner; whilst on the other 
hand, had it been executed with a mere scrawl, not by way of seal, the defendant 
might have craved oyer and demurrer, thereby bringing it to the inspection of the 
Court, and obtaining a decision of the mixed question of law and fact, whether 
sealed or not. The case of Cartmill v. Hopkins, 2 vol. Missouri Decisions, p. 220, 
has been cited and relied on by the counsel for the plaintiff in error. The expres- 
sions used in that decision are to be understood with reference to the subject matter. 
The question there was, whether a mere scrawl appended to the name, without some 
words in the body or testimonium of the note, to evidence that it was placed there 
by way of seal, could be regarded as such; and the Court decided that it could not. 
The Court in that case say, that the doctrine in Virginia on a statute similar to our 
»wn, in regard to scrawls, seems to us the true doctrine. The maker of an instru- 
ment, (meaning clearly an instrument with a scrawl,) should show by some 
expression in the body or testimonium of the instrument itself, that he intended it to 


be considered and taken as a specialty. They did not and could not have intended 


» decide (as has been urged) that an instrument, with a seal formally and solemnly 


impressed on wax or other tenacious substance, would not be a good bond or spe- 
alty. 


The judgment of the Circuit Court is therefore affirmed, with costs 


1.) See Grimsley v. Adm’r of Riley, 5 Mo. R., 281. 
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(81) Divers v. Mark, Recror anp RosveE.r. 


1. A decree nisi, to be made absolute on non-appearance of defendants within five 
years, cannot be set aside on motion either of the defendants against whom it was 
taken, or of others made defendants after the decree. As to those first made de- 
fendants, it can only be done by bill of review. 

2. It seems that after a decree nisi, a person wishing to be made a defendant can be 
made a defendant only by an original bill in the nature of a bill of interpleader. 


APPEAL from the Circuit Court of St. Louis county. 
M’Grrk, C. J., delivered the of inion of the Court. 


In this case Divers filed his bill of complaint against Mark and Rector, and others. 
\s to the others, the bill was dismissed and the cause proceeded against Mark and 
Rector as non-residents. After an order of publication was made as the law directs, 
and no appearance, the Court made an order that the bill be taken as confessed 
against them conditionally, that if they would not appear within five y ears and bring 
their bill of review, then the decree should stand absolute. After this was done, 
Rosvelt petitioned the Court to be made defendant, and it was allowed on the ground 
that he had an interest in the matter. He then moved to set aside the order for the 
decree nisi, which was done. The order for a decree was informal, but it might 


have been amended afterwards nunc pro tunc, if the order for setting it aside had not 


been made. When this decree nisi was made, we consider the cause as at an end, 
unless the defendants should appear within the five years and bring their bill of 
review. This is the only mode of getting at this decree by the defendants: see 38th 
section of the act respecting chancery practice, Revised Code, 645. We cannot see 
how Mr. Rosvelt could lawfully set this decree aside on motion, when the defendants 


themselves could not have done so. It seems to us that his only mode of redress, if 


he had an interest in the matter, was by filing an original bill in the nature of a bill 
of interpleader; but on this point we are not very confident. It may have been 
right to admit Rosvelt as a defendant. But on the other point we ave satisfied the 
(82) Court erred against the complainant. On the other points made in the cause, it 
becomes unnecessary to give any opinion. 

The decree dismissing the cause is reversed, with costs to Rosvelt. If the com- 
plainant will not file his replication instanter, or within a given time, his bill should 
be dismissed, or the defendant may move to have the cause set for hearing, answer 
and exhibits. On the coming in of the replication, it would seem the defendant may, 
if he pleases, have a continuance. 


Be piste Arcee g ienmaeiraiiiei sas 2a. Mie ome 
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BoTHIck’s ADM’RS v. Purpy. 


1, A note given for the payment of a certain sum in work, is not assignable. 
2. To maintain an action on an instrument for personal services, it is necessary that 
a special request fur the performance of the services be first made. 


ON ERROR to St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of covenant commenced by Bothick in his lifetime, against 
Purdy, on a sealed instrument in the following words: “St. Louis, October 30th, 
1820. Oa demand I promise to pay Elias Rector or order one hundred and eighty 
dollars in carpenters’ work, to be valued by two disinterested persons at the St. Louis 
eash price, for value received of him the day and year above written, as witness my 
hand the day and year above written. James J. Purdy.” On which was the follow- 
ing assignment: “ Pay the within to John Bothick or order, (signed) Elias Rector.” 
The declaration afier setting forth the substance of the instrument and the assign- 
ment, avers that Bothick * afterwards to wit: on the first diy of May, in the year 


last aforesaid, at the county aforesaid, did demand the said Purdy to pay him the sum 


of one hundred and eighty dollars in carpenters’ work, agreeably to the terms in said 


urdy’s refusal to do the 


writing obligatory specified,” and assigned the breach in I 
83) work. The defendant by plea denied the assignment as stated, upon which 
y > ! 


issue was taken and found for the plaintiif. The defendant then moved in arrest of 
judgment, and assigned as reasons: 

First. That the declaration shows no legal cause of action. 

Second. That the instrument declared on is not assignable by law. ‘The judgment 
was arrested, and to reverse this decision of the Circuit Court, the present writ of 
{ 
There is a general assignment of error. For the defendant in error two points 


ad 


error is prosecu 





have been presented and relied on: 

First. That the writing declared on is not assignable, so as to enable the assignee 
to maintain an action on it, in his own name. 

Second. That there is no cause of action sect out in the declaration, because no 
sufficient demand is alledged. 

On both points the law is clearly with the defendant. As to the first point made, 
the statute in force at the time of the execution and assignment, ( Geyer’s Digest, p. 
66,) provides “that all bonds, bills, and promissory notes, for money or property, 
shall be assignable, and the assignee may sue for them in the same manner as the 
original holder thereof could do.” In the present case the obligation is not for the 
payment of money. The words “ one hundred and eighty dollars,” are used merely 
to fix the amount of work to be done by the defendant. Nor is the contract for 
property, but for personal services only. Such an instrument at the common law 
had no assignable quality, and our statute gives it none. As tothe second point, a 
special request was clearly necessary, and that too according to the sense of the con- 
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tract. It should have been averred with time and place, that Purdy had been 
requested to work at some particular description or job of carpenters’ work. The 
judgment was therefore properly arrested by the Circuit Court, and its decision on 
the motion in arrest of judgment is affirmed with costs. 


(84) S. anp J. Bett v. THOMPSON AND THOMPSON. 


A debtor may prefer one set of creditors to another, and he may convey his property 
in trust for the benefit of one set in exclusion of the rest. (Note a.) 


ON ERROR to St. Louis Circuit Court. 


Wash, J., delivered the opinion of the Court. 


The plaintiffs sued P. R. Thompson on a promissory note, and summoned R. C. 
Thompson as garnishee, in whose hands a large amount of merchandise was attached 
as the property of P. R. Thompson. Judgment was rendered without opposition 
against the defendant, for the amount of his note and interest. Interrogatories were 
exhibited to be answered by the garnishee, touching the property of the goods at- 
tached ; who admitted a large amount of goods in his hands which had once belonged 


to the defendant, P. R. Thompson, but insisted that they had been regularly and bona 
fide conveyed to the garnishee and one Anderson, as trustees of the defendant, for 
the purpose of paying said trustees certain security debts, and for paying certain 
other creditors of the defendant, not mentioning the plaintiffs. The plaintiffs coun- 
terpleaded to the answer of the garnishee, and alledged that the deed of trust was 
fraudulent and void, and conveyed no title. On this allegation issue was taken, and 
under the instruction of the Court was found by the jury for the garnishee, and 
judgment was thereupon given. To reverse which the plaintiffs have brought this 
writ of error. 

From the evidence preserved by the bill of exceptions, it appears that at the time 
P. R. Thompson executed the deed of trust, he was in failing circumstances, and 
unable to pay all his debts; that the debts mentioned in the deed of trust were bona 
fide due, and that the trustees themselves were creditors and securities of the defend- 
ant. At the trial various instructions were moved for by the plaintiffs’ connsel, 
which the Court refused to give, and which it seems unnecessary to notice in detail. 

They are all resolvable into this single proposition, to wit: whether P. R. Thomp- 
(85) son, the defendant, being in failing circumstances, and actually sued for a just 
debt by the plaintiffs at the time he made the deed of trust under which the gar- 
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nishee claims, could or could not by law prefer one set of creditors to another, and 
so convey his property in trust as to exclude the plaintiffs. 

Upon this question the law is believed to be well settled for the garnishee. The 
cases cited from 15 John. R. 571; 8 T. R. 420; and 8 T. R. 528, discuss fully and 
establish clearly the principle “ that it is neither illegal nor immoral to prefer one set 
of creditors to another.” Such a preference of itself furnishes no ground from 
which to infer fraud, and in this case there is nothing shown but the preference given 
some of the creditors over the plaintiffs, from which it can be inferred that the par- 
ties, at the time of making the deed of trust in this case, intended to defraud the 
plaintiffs. The deed contains no clause or power of revocation; makes no provision 


whatever for the grantor; is unrestricted in its terms; accompanied with a delivery ° 


of possession ; is intended to provide for the payment of debts bona fide due, and 
must be adjudged geod and effectual in law. 

The cases cited and relied on by the plaintiffs counsel, are clearly distinguishable 
from the one now before the Court. In the case of Burd v. Smith, lessee, &c, in 4 


Dall. p. 80, the deed contained specific conditions and stipulations, such as, that it 


“should be available for those creditors only, who in nine months thereafter should 
signify their acceptance of the interest conveyed under it; and that the Trustees 
should pay to one of the grantors, his executors, administrators or assigns, the pro- 
portion of all such creditors as should not signify their acceptance within the time 
specified, &c. From the very terms and operation of the deed, an interest was re- 
served for the debtor, and this formed the strong ground in argument. The deed 
was not made to creditors, but to strangers of the debtors own nomination, who paid 
no consideration. The whole estate conveyed was conditional, and the deed itself 
was not delivered until after judgment and execution, which gave alien. The case 
(86)of Hislop and Campbell v. Clark and others, 14 John. p. 458, was one in which 
the deed was made, on condition that the creditors should grant a discharge to the 
debtors, and to be and become null and void, if the creditors or any of them should 
refuse to give a discharge ; and provided a resulting interest to the grantors. The 
case referred to in Peters’ condensed reports, 321, settles tne principles against the 
doctrines contended for by the plaintiffs’ counsel. The cases, so far as they have 
been examined, are in many essential points very unlike the one before the Court, 
and easily distinguishable from it, in the application of those principles which are 
too well settled to be new questioned, and upon which it is adjudged that the decis- 
ion of the Circuit Court be affirmed with costs. 

(a.) See post Deaver v. Savage, 253. 


Sweringen v. Slicer, 5 Mo. R., 243 
Brown v, Knox et al., 6 Mo. R., 302. 
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BENJAMIN AND WIFE v. BARTLETT. 


1. Where the cause of action accrues against the Wife while sole, the suit is proper- 
ly brought against both husband and wife; but the husband alone has power to 
make an attorney for the wife 

2. A judgment given to bear interest at the rate of ten per centum per annum, is 
erroneous. 


ERROR from St. Louis Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


Bartlett the defendant in error brought suit against Benjamin and Wife in the Cir- 
cuit Court, to recover the amount of money due from the wife before her intermar- 
riage with Benjamin, for work and labor done for, and materials furnished to her 
whilst sole. At the term to which the writ was returnable, the plaintiffs in error, 
(then the defendants in the Circuit Court,) appeared by their attorney in fact, under 
a power executed by them for that purpose, and confessed a judgment for two thou- 
sand two hundred and eighty-eight dollars, fifteen and one half cents, to bear an in- 
terest at the rate of ten per centum per annum until paid, which was so entered up 
(87) by the Court. We can look no further on the present writ of-error. 

The motion subsequently made to set aside this judgment and the proceedings and 
judgment thereon, cannot now be considered. The writ of error has removed the 
record in the original suit only, and we shall confine ourselves to that. Two of the 
errors assigned, have reference to this record. 

First. That judgment was rendered against the plaintiffs in error, (of whom one 
was a feme covert at the time,) under and by virtue of a power of attorney, (which 
the feme covert could not legally make,) and ‘ 

Second. That the judgment is given to bear an interest at the rate of ten per cen- 
tun per annum until paid. 

As to the first point, the cause of action having accrued against the wife while 
sole, the suit was properly commenced against both husband and wife ; and the hus- 
band alone had power to make an attorney for her, see 1 Bac. 296, 2 Saunders 213, 
6 Mod. 86. The fact of her having joined with her husband in the power, will not 
impair its validity. As tothe husband the judgment is good ; its effect upon the pro- 
perty or rights of the wife is another matter, and need not now be considered. 

On the second point, the law is with the plaintiffs in error, and the judgment ot 
the Circuit Court must be reversed with costs. It is expressly provided by statute, 
“that judgments recovered in any Court of record, shall carry an interest at the rate 
of six per cent. per annum only.” Conventional interest at the rate of ten per cen- 
tum is lawful, whilst the matter is betwen the parties contracting, and we do not in- 
tend to decide that where the contract carries ten per cent., the judgment should not 
execute the contract; but this is not such a case. 

This Court proceeding now to give such judgment as the Court below should have 
given, do order and adjudge that the plaintiff Bartlett, recover against the defendants 
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in the Circuit Court, the sum of two thousand two hundred and eighty-eight dollars 
fifteen and one half cents, with interest thereon at the rate of six per centum per an- 7] 
num, since the rendition of the judgment in the Circuit Court. 
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1. It isnot error to give judgment against a garnishee for more than the amount of 





the plaintifl’s judgment against the defendant. 
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A promissory note made payable to order is such property as can be attached. 
gt . 


Hd 3. But toentitle the plaintiff to a judgment against the garnishee, in such case, he 










should first prove that the defendant was still the holder of the note. (Note a.) 





Louis Circuit Court. 





ERROR to St. 













Wasu, J., delivered the opinion of the Court. 



















‘This, was a suit commenced by the defendants in error, Hill & McGunnegle, by 











/ attachment against Oliver Hudson. ‘The writ was served on William K. Rule, « 3 
i} the firm of Scott & Rule, on the 24th day of August, in the year 1830, as garnishee q 
interrogatories being filed, Rule answered for himself and Scott his partner, and st 4 
i I ted that he was the acting partner of said firm; that on or before the 20th July, 183 4 
| the said Scott & Rule purchased at auction and private sale, goods, wares and mer : 
Yi chandize of said Hudson, to the amount of one thousand three hundred and forty @ 
Ht dollars and thirty-nine cents, for which sum they, on the second day of August, 1 q 






that year, executed their promissory note, (ante dated 20th July, 1830, to correspond 





with the date of the purchase,) payable to the order of Jabez Warner, at the offic 


of discount and deposite of the Bank of the United States, at Si. Louis, three months 








afler the date thereof; that said Warner for the accommodation of Scott & Rule, e 





dorsed said note in blank, and that they delivered it to Hudson in payment for th 





goods purchased as above mentioned. Some few days after, Hudson absconded, ta 





king with him, as Rule says he believed, the said note; that it appears the said not 





ie was afterwards endorsed by Hudson or some other person, and discounted or depos! 
ted in the branch Bank of the United States at Boston; that he knows not whether 
Hudson parted with the said note for a valuable consideration, but thinks it probable: 










that when said note became due, viz., on 23d October, 1830, it was in the possession § 
of the said office of discount and deposit in St. Louis,and that they still owe the said | 
(89) amount to somebody, and pray the Court to say what is the law in such cases, 4 
and to whom they may safely pay the money, and denies having any property o 7 
Hudson, or owing him any thing other than as above mentioned. ‘The Circuit Cout | 
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endered judgment against the garnishees, Scott & Rule, for $1340 39, the whole 
amount which they owed Hudson: and the amount of the judgment which the plain- 


tiffs in the action, Hill & McGunnegle, had obtained against Hudson, the defendant, 


is but $560 27. It is contended that there is error in the judgment of the Circuit 
Court: 

First. In giving judgment against the garnishee for more than the amount of the 
plaintiffs’ judgment against the defendant. 

Second. That the plaintiffs ought to have shown, that at the time of the attach- 
ment of the debt by Hill & McGunnegle in the hands of the garnishees, Hudson had 
not transferred the note to any other person. 

Third. That the note in question being negotiable, “is not the subject of attach- 
ment as against third persons to whom it had been passed by Hudson, without notice 
whether before or after the attachment served.” 

First. ‘The counsel for the defendants in error contends, that the judgment of the 
Circuit Court was rightly given for the whole sum found to be due from ‘the garnishee 
to the defendants, because the defendants might perhaps be insolvent, and that in such 
case the plaintitis might not be able to obtain the whole of their demand, and would 
be in no better situation than other creditors.” 

The ninth section of the attachment law requires, that in case the plaintiff deny 
the truth of the garnishee’s answer, the Court or a jury, if one be required, shall in- 
quire what is the true amount due from the garnishee to the defendant, &c. And that 
the Court, if the finding be against the garnishee, shall grant judgment against him in 
favor of the plaintiff, for the whole amount of the debts found to be due from him to 
the defendant, and the moneys, and the value of the goods and chattels, and effects, 
found or acknowledged to be in his possession, belonging to the defendant, with the 
(90) costs of such inquiry. Although it cannot for a moment be admitied, that the 
legislative power intended that the plaintiff should recover from the garnishee more 
than he was entitled to receive from the defendant, yet it is plain that it is intended 
that the whole of the debts due from the garnishee to the defendant, as well as the 
value of the goods and chattels, found or acknowledged to be in his possession be- 
longing to the defendant, is to be subjected to the payment of the plaintiif’s demand ; 
but whether the demand of the plaintiffs isto be satisfied out of this fund to the ex- 
clusion of other creditors, is not necessary now to be said, inasmuch as there are no 
other claimants before the Court. The Court will not presume, that the note execu- 
ted by thg garnishee to the defendant, is worth less than its nominal value. The 
judgment of the Circuit Court then in this particular, appears to be correct, and the 
point is ruled for the defendants in error. 

Second. This point and the third, may perhaps be disposed of more easily together 
than separately. In support of the ground here assumed, it is urged by the plaintiffs 
in error, that it is impossible for them to know whether at the time of serving the 
attachment they were indebted to the defendant Hudson, that he might have instantly 
parted with his interest in the note which they executed and delivered to him; that. 
therefore, the plaintiffs ought to have proved that the note was not assigned at the 
time when the attachment was served, and it was further contended that it could not 
have been the intention of the legislative power to subject this kind of paper to at- 
tachment; this paper being transferable by delivery, and the maker of the note being 
by the law of the land, (for the law merchant has been decided to be such,) liable to 
the holder. The duty of the Courts is so to construe the laws of the land, that if 
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ante ses may all stand; but if they cannot all stand, the last expression of the 
legislative will must stand good, and the former must yield. Another rule of con- 
struction is, that when the common law, and a statute law conflict, the common law 
must yield. It never could have been the intention of the Legislature, that the maker 
(91) of a promissory note, whether transferable by assignment or delivery, should be 
held liable to pay the money to both the holder and the plaintiff in attachment. It 
remains then to inquire whether the terms used in the statute are sufficiently compre- 
hensive to embrace this kind of property. The words used in the first section of the 
attachment law are, “ attach the said defendant by all and singular his lands and tene- 
ments, goods, chattels, moneys, credits and effects.” The terms are, we think, suffi- 
ciently comprehensive to embrace the note in question. - 

It being settled that the debt due by this note is such property as can be attached, 
the next question that arises is, whether the plaintiffs have given such evidence of the 
indebtedness of the garnishees, as to entitle them to a judgment. A majority of the 
Court is of opinion, that the plaintifis in this action should have proved, that at the 
time the attachment was served on the garnishees, Hudson was the holder of the 
note. They not having done this, the Circuit Court, in the opinion of this Court, 
erred in rendering judgment against the garnishees. Its judgment is, therefore, re- 
versed, and reinanded for further proceedings in conformity with this opinion. 


Tompkins, J., dissenting. 


My opinicn is, that the plaintiffs proved enough to entitle them to a judgment. 
The endorsee of Hudson might have come in and interpleaded, (see attachment law,) 
or in case he had no notice of the attachment, he might have had his action against 
the plaintiffs for money had and received to his use. It seems to me to be buta rea- 
sonable construction of the statute, that the maker of a promissory note having paid 
the same under legal compulsion, should be discharged from any liabilities he might 
have incurred under the law merchant, to the last endorsee or holder by a voluntary 


payment to the maker or other person who might have had a prior intevest in it. 


(a.) See Wolf v. Cozzens, 4 Mo. R., p. 431; Brotherton ». Anderson, 6 Mo. R., 
p. 388. 





ST. LOUIS DISTRICT, DECEMBER TERM, 1831. 


(92) MENARD v. WILKINSON. 


Where a petition set out an assignment in blank, it was held that a note as- 
signed in blank, should have been received in evidence for as much as it was 
worth, 

2. But when the blank was afterwards filled up, it was properly rejected in evi- 
dence, because the assignment then varied from that set out in the petition. 

. A blank endorsement is no assignment until the blank be filled up: it is only a 
power to the lawful holder to make an assignment tc himself. 

. A petition setting out only a blank endorsement is insufficient ; it must set out an 
assignment. 


IN ERROR to St. Louis Circuit Court. 
W’Girk, C. J., delivered the opinion of the Court. 


Menard brought an action by summons and petition against Wilkinson on a note. 
The petition alledges that the plaintiff holds a note on Wilkinson for a certain sum, 
setting the note out. Then the petition says, on which said note is the following as- 
siynment, to-wit: the words Edward Gant, whereby the plaintiff hath become the 
proprietor thereof, of which the defendant had due notice, yet the said debt remains 
unpaid, wherefor the plaintiff prays judgment. The defendant pleaded nil debet. 

On the trial the plaintiff offered to read his note with the assignment in evidence, 
to which the defendant objected, on the ground that the endorsement being in blank, 
it did not appear to give any title to the plaintiff. The Court sustained the objection. 
The plaintiff then filled up the blank endorsement and again offered the note in evi- 
dence, to which the defendant again objected on the ground that the assignment on 
the note varied from that set out in the petition. The Court sustained the objection 
ind gave judgment for the defendant. 


It is assigned for error, that the Court rejected the note in evidence. On what le- 


val ground the first objection was made and sustained we do not perceive. The peti- 


tion and the assignment on the back of the note, did correspond. The only question 
that did arise at the moment the note was offered, was, did the proof support the al- 
legation of assignment in the declaration? The proof should have been admitted for 
(93) as much as it was worth. The Court did not err in rejecting the note and as- 
signment in full afterwards offered. The evidence did vary from the allegation. Yet 
this judgment cannot be reversed. The judgment is forthe right party. The peti- 
tion is defective, and if the evidence first offered had been admitted, yet the judgment 
would have been arrested. The petition does not show any assignment of the note 
to the plaintiff. 

The petition says the plaintiff holds a note on the defendant, and then it says the 
note was endorsed in blank by the payee, whereby the plaintiff became the proprie- 
tor. The statute on this subject says the petition shall say the plaintiff holds a note 
on the defendant, and the note is to be set out in substance, and the petition shall set 
out the assignment. A blank endorsement is only a power to the lawful holder to 
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make an assignment to himself, by filling up the blank. See 1 Missouri Decisions 
178, Rector v. Wiggins and the authorities there cited. But until it is filled up, there 
is no assignment. 

The judgment of the Circuit Court is affirmed with costs, &c 





Decisions of the Supreme Court of Missouri, 


FAYETTE DISTRICT, MARCH TERM, 1832. 


HEDELSTON v. FIELD, 


‘The husband and wife cannot convey an estate granted to the wife and her heirs 
during coverture. (See R.S. of 1825, p. 221.) 


APPEAL from Boone Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of covenant brought by the appellee against the appellant in the 
ioone Circuit Court. The case was argued and submitted to the Court, without a 
iry. Verdict and judgment for the plaintiff, from which the defendant below ap- 

iled to this Court. The facts as preserved by the bill of exceptions, are, “that 

» land sold by the defendant Hedeiston, to the plaintiff Field, as set forth in the 

| plaintiff’s declaration, is the same land that was patented to Virginia Samuel, 

{ her heirs and assigns forever, on the 10th of May, 1826. That the said Virginia 
samuel at the time, and before the land was patented to her, was a feme covert, being 

iwfully married to Edgecomb 8S. 8. Samuel; that Edgecomb S. 8S. Samuel, and Vir- 
nia his wife, on the 6th of April, 1831, sold and conveyed said land by deed in fee 
simple, with covenant of warranty, to the defendant Hedelston ; that Hedelston, on 
he first of December, 1831, sold and conveyed the same by a deed in fee, with cove- 
ints of warranty and seizin, which said deed is the same upon which the present 
ction is founded. 

The sole question raised is, whether Samuel and wife by their deed to Hedelston, 
conveyed to him an indefeasible estate in fee simple, in and to the land, which had 
(95) been patented to the wife? In settling this question, we need only look to the 
provisions of the act regulating conveyances, Revised Code, p. 215, which after pre- 
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scribing the manner in which the several deeds should be executed, proved and 
acknowledged, declaring their effect, &c., provides in the 12th section, p. 221, that 
“no covenant or warranty contained in any deed, (conveying the real estate of the 
wife,) shall in any manner bind or affect such married woman or her heirs, further 
than to convey from her and her heirs effectually, her right and interest, expressed to 
be granted or conveyed in such deed or conveyance: nor shall any thing therein con- 
tained be construed to authorize any husband and wife to convey any estate granted 


” 


to the wife and her heirs during coverture.” This is precisely such a case as the 
proviso describes, and on which the restraint of alienation is imposed. The convey- 
ance from Samuel and wife to Hedelston, was inoperative to pass the title, and the 
Circuit Court adjudged correctly in so deciding. The judgment is therefore affirmed 


with costs 


.EYNOLDS, SHEPPERD AND SHEPPERD 


inst a Constable on his official bond, for 
ipal. in consequence of which the prin” 
mpelled to pay the money. If the 
stable, it is by action on the case. 
paying the debt and calling on his prinei- 


¢ 
indulgence thereafter to the principal, 
re the security from liability 


ON ERROR from the Howard Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


‘his was an action of debt, commenced in the Court below by Snell, against Rey- 


(96) nolds and his securities, on an official bond given by Reynolds for the faithful 
discharge of his duties as Constable of Richmond township, in the county of How- 
ird. There was demurrer and judgment for the defendants, to reverse which the 
plaintiff now prosecutes his writ of error in this Court. ‘The declaration, after set- 
ting out the office bond, charges in substance “ that on the 13th day of May, 1828, 
me George Craig and the said Snell (the plaintiff ) became bound in a writing obli- 
gatory to one Samuel Davis, whereby the said Craig and Snell became bound to pay 
him on or before the 25th of December, 1828, the sum of sixty-six dollars,” &c. 
The breach assigned is that Snell, for whose use this suit was brought, was the security 
of Craig in the writing obligatory executed to Davis; that on the 4th of April, 1829, 
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Davis having sued Craig alone, recovered judgment against him; that Davis took out 
execution against Craig, and put the same into the hands of Reynolds, the Constable, 
on the 5th of December, 1829, to be returned within thirty days thereafter; that 
during the time the execution was in the hands of Reynolds, Craig owned property 
known to the Constable and subject to the execution, sufficient to satisfy the same; 
that the Constable refused or neglected to levy the execution, on either the property 
or body of Craig, and permitted him to go at large in the township during all the 
time the execution was in his hands, and made return thereon on the 4th of January, 
1830, “ nothing made on this execution, but the defendant has property now in my 
township, and I wish this execution renewed as I can go and levy on property ;” 
that afler the return of the execution aforesaid, Craig became insolvent, and has so 
continued ever since, by reason whereof Snell became liable, and was compelled to 
pay the debt to Davis, and has lost the means and opportunity of making the same 
out of Craig, &c. The condition of the bond is, * that the Constable shall execute 
ill process to him directed and delivered,” “ pay the moneys received by him upon 
the same,” and “in every respect to discharge the duties of Constable according to 


law. Rev. Code, p. 2135 and the third section of the act to provide for the appoint- 


97) ment of Constables, authorizes suits to be brought upon the bond “at the 


stance of any person injured by the breach of such bond,” &c. 
The question for consideration is, whether Snell was injured by the neglect of 
Reynolds to execute the process against Craig, within the meaning of the act, so as 
entitle him to sue on the office bond? The obligation given to Davis was joint 
a seve ral. 
Snell was as much bound in law to pay it as Craig. Davis might have sued Snell 
stone, and have compelled him to pay it without looking to Craig-at all, or he might 


d them jointly, and after jud 


zyment have caused the property of Snell to be 








, 7 " cee ‘ q24] } +} 
injured by the Constable’s neglect of duty, so as to entitle him to recover in this 
ction. The object of the law in requiring bond and security of the Constable, is 
the protection of all those who are compelled or may by law choose to avail them 


elves of the Constable’s services, and in regard to the rights or property of whom 
the Constable, while acting by virtue of process, is permitted or enabled to exercise 
a direct control to their prejudice. And in this case Davis might have put the bond 
in suit for the Constable’s neglect of duty. When, by virtue of an execution against 
one man, the Constable takes the property cr body of another, he must answer for 
it like every other trespasser, and his securities are not to be held responsible on their 
bond. ‘The Constable like other men may be held to answer for injuries direct or 
consequential in an action of trespass or special action on the case. And in the case 
before the Court, if the plaintiff can recover at all, it must be in an action on the 
(98) case. The motion to dismiss was decided in favor of the plaintiff, and need 
not be now considered. ‘The error, if any, was committed in his favor, and cannot 
now be urged by him. 


The judgment of the Circuit Court is therefore affirmed with costs. 
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Myers v. Hay. 


An instrument warranting a Jack to be a sure foal getter, and a sound and healthy 
Jack, and promising to refund seventy-five doilars with interest, in case he proves 
otherwise, is a liquidated claim, and may be given in evidence before a Justice of 
the Peace without notice. 


ON ERROR to the Howard Circuit Court 
Wash, J., delivered the opinion of the Court. 


Hay sued Myers before a Justice of the Peace in an action of debt. Myers 
pleaded a set-off and got judgment. Hay appealed to the Circuit Court, where on a 
trial de novo Hay had judgment, to reverse which Myers has brought his writ of error 
to this Court. On the trial before the Justice, Myers pleaded a set-off of the follow- 
ing instrument: ‘Know all men by these presents, that I, Jones Hay, have this 
day sold unto John W. Myers a Jack, which I warrant to be a sure foal getter, and 
a sound healthy Jack, and if the said Jack does not prove to be a sound Jack, then 
the said Jones Hay is bound to pay back unto John W. Myers seventy-five dollars 
with interest, this the 23d day of November, 1830,” and got judgment. On the trial 
in the Circuit Court, Myers offered to read in evidence the same instrument, which 
was objected to by Hay, and rejected by the Court, as inadmissible under a plea of 
set-off. Two questions are presented. 

First. Whether this is a case of liquidated damages ; and 

Second. Whether it could be given in evidence without notice. We think the 
law is with the appellant on both questions. It is clearly a case of liquidated dam- 


(99) ages, and we incline to construe the statutes so as to admit the parties to the 


hts in pursuing their claims, and making their defences in the Circuit Court, 


same rig 
and the same course of proceeding that is allowed before the Justice. 


The judgment of the Circuit Court is therefore reversed, and the cause remanded 
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SELLICK AND GREGORY v. THE INHABITANTS OF THE Town or FAYETTE. 


. A pe ition to change the charter of an incorporated town, signed by two-thirds of 
the inhabitants of the corporation, and a second order of incorporation by the Coun- 
ty Court in pursuance of the petition, together with a subsequent election of town 
officers under the charter as changed by the County Court, is evidence to be left to 
the jury, from which they may presume a surrender of the first, and an accep- 
tance of the second charter. 

2, A fine imposed on an individual by a corporation, for exhibiting a caravan of ani- 
mals within the limits of the corporation, before any ordinance existed on that 
subject, is in its nature a judicial sentence, and is illegal. 


APPEAL from Howard Circuit Court. 


Tompkins, J., delivered the opinion of the Court. 


The inhabitants of the town of Fayette sued the defendants before a Justice of the 
Peace and had judgment. An appeal was taken to the Circuit Court, where judg- 
ment was again rendered against them, and they appealed from that Court to this. 
On the part of the plaintifis below, appellees here, it was proved that on the 26th 


day of November, 1826, the town of Fayette was incorporated by order of the 
County Court; and that on the 24th May, 1831, an order was made that the defend- 
ants, Sellick and Gregory, appellants here, pay the sum of ten dollars for leave to ex- 


hibit ther caravan of animals, consisting of elephants, &c., within the town of Fay- 
ette, two days, say the 24th and 25th days of May, 1831. The plaintiffs further pro- 
ved, that the defendants knew the ordinance was passed, and that they exhibited, on 
(100) the days mentioned, a caravan of animals inthe town. The defendants then 
proved that since the above order of incorporation, the corporators within the limits 
thereof, petitioned the County Court to do away with and destroy the said act of in- 
corporation, and it was admitted that the Court made an order on that head, which was 
lost. It was admitted by the appellees that two-thirds of the corporators subsequent- 
ly petitioned the County Court to contract the limits of the corporation, and to grant 
anew order of incorporation. The appellants offered in evidence a writing purport- 
ing to be an order of incorporation made in pursuance of the last mentioned petition, 
which, on motion of the appellees, was excluded. It was admitted by the appellees 
that the place where the caravan of animals was shown, was without the limits of 
the corporation, as designated by the last supposed order of incorporation. The ap- 
pellants then offered parol evidence to prove that the corporation, as established by 
the first order of incorporation, extended beyond the town lots and bounds of Fayette, 
which was excluded. It was also proved that the town officers last elected, were 
elected under the order of incorporation, the evidence of which had been excluded 
by the Court. The Court then, on motion of the appellees, instructed the jury: 

First. That the order of incorporation made by the County Court, on the 26th 
November, 1826, was legal. 

Second. That the other order offered in evidence and excluded by the Court, was 
null and void. 
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Third. That the bye-law offered in evidence, and by which the fine or tax was im- 
posed on the appellants, was legal. 

Fourth. That if they believed the defendants exhibited their animals on the days 
named, knowing the ordinance, and that they exhibited them within the limits fixed 
by the first order of incorporation, then they ought to find for the plaintiffs, appel- 
lees. These instructions are resisted and assigned for error. ‘The points that arise 
from these instructions, are: 

First. Whether the evidence offered to prove that the limits of the corporation es- 
tablished by the first order of incorporation, extended beyond the town lots and the 
bounds of Fayette, was properly excluded by the Circuit Court. 

(101) Second. Whether the order of Court purporting to be a second order of in- 
corporation was properly excluded. 

Third. Whether the bye-law given in evidence, and by which a fine was imposed 
on the appellants, was legal. 

First. We do not think it material to inquire here whether the first point ought to 
be decided for the appellants or appellees, that is to say, whether the first act of in- 
corporation was legal, or whether its legality could be inquired into in this action. 
It is sufficient to say that we think the Circuit Court ought to have permitted the 
second order of incorporation to be given in evidence. For the petition of the cor- 
porators to the County Court, and the action of the County Court on that petition, 
together with the subsequent election of town officers under that order, were cer- 
tainly evidence to be left tothe jury from which they might presume a surrender of 
the first charter and an acceptance of the second. 

Third point. The bye-law, so called. and which appears to us to be nothing but a 
judicial sentence, is in our opinion illegal. Previous to that time no ordinance was 
made to prevent or restrain such exhibitions, and the Legislature of the corporation 
passes a sentence, which the Court of the corporation might lawfully have done, had 
there been a law to authorize the act. The act to provide for the incorporation of 
towns, (see Rev. Code, sec. 7, p. 766,) provides that the Board of Trustees shall have 
power to pass bye-laws and ordinances, &c., to impose fines, &c., for breaches ot 
these ordinances. The fine in this case is imposed before any ordinance existed. 
The second and third instructions were in our opinion improperly given. Of the 
first and fourth we do not think it necessary to say any thing more. 

The judgment of the Circuit Court is therefore reversed, and appellants are al- 
lowed their costs, both in this Court and in the Circuit Court 
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Tue State v. LEDFORD. 


The act of 1831, declaring assaults, batteries, affrays, riots, routs and unlawful ae- 
semblies, offences not indictable, but punishable before Justices of the Peace in a 
summary way, held constitutional. 





ERROR to the Circuit Court of Ralls county. 
M’Girk, C. J., delivered the opinion of the Court. 


This was an indictment for assault and battery against Ledford. The defendant 
moved to quash the indictment, and the motion was sustained. The case is brought 
to this Court by a writ of error. On the 19th February, 1825, the General Assem- 
bly of the State passed an act to allow Justices of the Peace jurisdiction in cases of 
breach of the peace upon certain conditions: by which act it is provided, that when 
complaint is made on oath by any person, toa Justice of the Peace, of an assault 
and battery, the Justice shall issue his warrant against the offender, shall proceed to 
a trial of the offence, and if the defendant is found guilty, shall impose a fine to the 
use of the county of not less than $5. The third section provides for a jury of 
twelve men to try the offence, and authorizes them to assess the fine so as not to ex- 
ceed $80. The act then provides for collecting the fine, and says the defendant 
shall be imprisoned till the fine and costs are paid. The sixth section provides for 
an appeal to the Circuit Court. The act also provides that the defendant may have 
his election to be tried before the Justice or before the Circuit Court. The ‘enth 
section of the act provides, that nothing contained in the act, shall prevent the grand 
(103) juries from presenting any person guilty of any offence against the public 
peace unless such person may have been punished therefor, under the provisions of 
this act, in such manner as may be a bar to further proceedings for the offence. At 
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the time this act took eflect, the offences of assaults and batteries were by law in- 
dictable in the Circuit Court by the finding of a grand jury. This Court in the case 
of Stein v. The State, declared this act to"be unconstitutional and void. See2 Mo. 

R., 67. 

By an act passed 18th January, 1831, it is declared, “that hereafter no assault, 
battery, affray, riot, rout, or unlawful assembly, shall be held or considered an indict- 
able offence, but the same shall be prosecuted and punished in a summary mode be- 
fore a Justice of the Peace.” Then some cases of an aggravated nature are saved 
out of the act. Bythe second section, the act of 1825 is revived, and the jury may 
assess the fine, &c. 

It is assigned for error on the part of the State, that this last act and that of 1825, 
are both repugnant to the Constitution of the State, and are therefore void. 

That part of the Constitution of the State to which these acts are said to be re- 

ugnant by the Circuit Attorney, is found in the 9th section of the 13th article of the 
Constitution, which says that in all criminal prosecutions, “ the accused has the 
right to be heard by himself or his counsel, to demand the nature and cause of accu- 
sation, to have compulsory process for witnesses in his favor, to meet the witnesses 
face to face, and in prosecutions on presentment or indictment to a speedy trial by an 
impartial jury of the vicinage. That the accused cannot be compelled to give evi- 
ience against himself, nor be deprived of life, liberty or property, but by the judgment 
f his Peers or the law of the land 3” and also the 14th section of the same article, 
which says “that no person can for an in lictable offence be proceeded against crim- 
nally, by information, except in cases arising in the land or naval forces,” &c. 
It is argued by Mr. Hunt, Cirenit Attorney for the State, 
First. That an assault and battery is a criminal case or offence, and must be pro- 
104) ceeded against by indictment alone. ‘That the words, by the law of the land. 
means due process of law, which is by indictinent or presentment of a grand jury. 
ind to prove this he cites 4 Coke’s Institutes, p. 50, where it is said that in the great 
harter of English liberty of Hen. ILI,‘ the words, by the law of the land, are in- 


terpreted to mean due process of law, and that is also interpreted to mean by 
indictment or presentment of a grand jury.” 

The Circuit Attorney also insists that this summary mode of proceeding is a pro- 
ceeding by information, which is contrary to the Constitution of the State as above 
cited; and that the late statute is in no wise better than the act of 1825, which this 
Court has declared to be unconstitutional. 

‘The argument on the side of Ledford principally rests on the ground, that the Le- 
cislature have the right to define how offences shall be punished and what shall con- 
stitute an offence, and that this offence not being now indictable, the Legislature 
may prescribe any other mode of proceeding against the offender, than by indict- 
ment. 

In the case of Stein v. The State, I did not deliver the opinion of the Court, but | 
did concur in the result of that opinion, but forreasons not expressed in the opinion. 
My view of that question is, that inasmuch as the offence of assaults and batteries 
were then indictable, and not made otherwise by the act of 1825, the proceeding be- 
fore a Justice of the Peace in a summary way, was clearly a proceeding by way 0! 
information, or by a process in the nature of an information, while the offence stil! 
retained the character of an indictable offence; an information is defined to be 
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declaration or statement without being made on the oath of the grand jury, whereby 
a person is charged with the breach of some public law or penal statute. 

It was a mere suggestion on the record, that an offence had been committed, and 
was in the nature of a declaration as to the particulars of the offence. See Jacobs’ 
law dictionary, title information, and 4 Blackstone’s Com. 308-9-10. In page 309 
Blackstone says, it tay for riots, batteries, libels, and Jacobs under the title above 
(105) cited, says the same. An information then, as understood by the makers of 
our constitution, is a proceeding by way of complaint, without the intervention of a 
erand jury to punish a person for some violation of public law, such as breaches of 
the peace, riots, &c., or for felonies, no matter how disgraceful the offence may be. 

By the English law, the offender had a right to a trial by a petit jury. Our statutes 
illow the same privilege. The 14th section of our bill of rights says, no person 
can for an indictable offence, be proceeded against criminally by information, except, 
&c.” What does the constitution mean by the use of this prohibition? The con- 
vention surely intended to secure seme right to the citizen, which otherwise might 
have been withholden from him. 

By the common law, a person for many offences might have been preceeded against 
either by an information or by an indictment, 4 Bl. Com. 310. I understand the con- 
stitution to say this, and no more, that as long as the Legislature choose to say any 
offence is of sufficient magnitude to require the intervention of a grand jury to accuse 
the offender, or to secure him from unfounded prosecution for the offence, just that 
long shall such person be secured against all prosecutions by information for a like 
offence against public law. e 

In 1825, assaults and batteries were indictable, and while indictable, they could not 
be proceeded against by the summary mode authorized by the act of 1825. 

The counsel for the State says, by way of argument, if the Legislature can make 
assaults, &c., not indictable, they can also declare that larceny, murder, and every 
other crime, shall no longer be indictable, whereby they may entirely dispense with 
agrand jury, and punish all offences by information, whereby the security of life, 
liberty, and property would be greatly endangered. , 

My first answer to this inquiry is, that by the 5th article of the amended constitu- 
tion of the U. S., it is declared that “no person shal) be held to answer for a capital 
cr otherwise infamous crime, unless on a presentment or indictment of a grand jury, 
except in certain cases therein mentioned. This declaration of the constitution of 
(106) the U. S., I understand to be the supreme law of the land. It therefore fol- 
lows, that whenever the offence is made capital by law, and where the crime is infa 
mous, the Legislature cannot authorize any other mode of proceeding, than by in- 
dictment or presentment. This throws a shield around the citizen to a great extent. 
What would be the true meaning of the words, infamous crimes, I will not now en- 
quire, because I conceive breaches of the peace are not of that character. I will, 
however, name one authority on this point. (Jscobs’ law dic., title infamy, where it 
is said infamy extends to forgery, perjury, gross cheats, &c., disables a man to be a 
witness or a juror, and judgment of the pillory makes infamy.) I will now examine 
the case as now presented: breaches of the peace are no longer indictable. 

The constitution says, that in criminal prosecutions the accused cannot be deprived 
of life, liberty, or property, but by the law of the land ; and to ascertain what these 
expressions comprehend, we are referred to Coke’s institutes as above cited; by Coke 
it appears that the same words that are used in our eonstitution, were used in the 
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great charter of English liberty, granted first by King John, and again and more fully 
granted by his son King Henry III, to the English people. The words of the char- 
ter on this point are, that “no man can be deprived of life, liberty or property, but by 
the judgment of his peers or the law of the land.” Lord Coke commenting on this 
charter, in a great many particulars, comes to the words above referred to, and says, 
nisi per legem terrae but by the law of the land ;” he then says, “ for the true sense 
and exposition of these words, see the statute of 37, Edward I/1, cap. 8, where the 
words by the law of the land, are rendered without due process of law, for there it is 
said, though it be contained in the great charter, that no man be taken, imprisoned, 
or put out of his freehold without process of law, that is by indictment or present- 
ment of good and lawful men, where such deeds be done, in due manner or by writ 
original of the common law, without being brought in to answer but by due process 
hence it is contended that by the words, “ by the law 


” 


(197) of the common law ;” 
of the land,” we are to understand due process of law: and that these last words be- 
ing farther interpreted, mean, by presentment or indictment of a grand jury. I do 
not agree to this interpretation of the words used in the charter of Henry ILI, nor do 
1 understand that Coke gives the words, nisi per legem terrae, this meaning. It is 
only by subsequent enactments of the British parliament, that these words are made 
to be so comprehensive that due process of law, and the law of the land, mean an in- 
dictment or presentment by agrand jury. Let us examine Lord Coke’s own exposi- 
tion of the words, “ but by the law of the land,” in page 45 of 4th int. he says“ that 
no man be taken or imprisoned, but per legem terrae, that is by the common law, 
statute law, or custom of England, for these words, per legem terrae, being toward the 
end of the chapter, do refer to all precedent matters in the chapter, and hath the first 
place, because the liberty of a man’s person is more precious to him than all the rest 
that follow; therefore it is great reason he should be relieved by law if he be 
wronged therein as hereafter shall be shown. In this the words, by the law of th 
land, are expressly understood by Coke to mean the common law, and statute law ot 
England. 

The author of the institutes divides the 29th chapter of the charter into nine seve- 
ral heads, and comments on each head; in beginning his comment he says, “ the 
genuine sense hereof being distinctly understood, we shall proceed in order to unfold 
how the same have been declared and interpreted. First. By authority of parlia- 
ment. Second. By our books. Third. By precedent. 

First. No man shall be taken, (that is,) restrained of his liberty by petition or sug- 
gestion to the King or his counsel, unless it be by indictinent or presentment of good 
and lawful men ; this branch and divers other parts of this act have been notably ex- 
plained by divers acts of parliament quoted in the margin. 

The author then refers to seven acts of parliament made in the reign of different 
Kings, to show how much the original meaning of the words were enlarged, so as at 
last to be made to mean, that no man should be taken or imprisoned without indict- 
(108) ment or presentment, in contradistinction of this thing being done by petition 
or suggestion to the King. See page 46, ibid. 

When the author comes to the 8th branch of his division, he takes up the words, 
(no man shall be deprived of life, liberty, or property, but by the law of the land); 
he then shows how these words were enlarged, by the statute of 37, E. LI; which | 
will attend to more particularly hereafter. In page 51, the identical words, per legem 
terrae, are treated of, and he says, (hereupon all commissions are grounded, wherein 
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it is said, that justice be done according to the laws and customs of England, and it 
is not said in the commissions, that justice be done according to the laws and customs 
of the King of England, lest it might be thought to bind the King only, nor is it said 
according to the laws of the people of England, lest it might be thought to bind them 
only ; but that the law might extend to all, it is said by the law of the land, that is 
Kngland). The author then says, “and aptly it is said in the charter, by the law of 
the land, that is, by the law of England; for in those places where the law of Eng- 
land runneth not, other laws are allowed. For example, if a robbery be committed 
on the high seas, the law of England extendeth not, but the admiralty law will ex- 
tend.” Many other examples are given, where the common law and statute law of 
England will not extend. 

This will suffice to show what is to be understood by the words, law of the land. 
In Missouri I understand the law of the land to be, 

First. The constitution of the U. S., the acts of Congress, and treaties made in 
pursuance thereof, to be the supreme law of the land; every other law must yield to 
them. 

Second. The constitution of the State. 

Third. The acts or statutes of the General Assembly, not inconsistent with the 
foregoing. 

Fourth. The common law of England as adopted by the act of the General Assem- 
bly of 1816. 

I think I have shown that the words, nisi per legem terrae, used in the magna charta 
of H. III, meant nothing more than the statute law, and common law of England. 

(109) I will now proceed to show how it happened that the people and parlia- 
ment of England found it necessary to secure themselves more effectually by legisla- 
tive enactments. In the first year of the reign of Henry III, this charter was granted 
by the Earl of Pembroke regent of England, and during the minority of the King to 
reconcile the people to the government of the young Prince. See 1 vol. Hume’s 
hist. Eng. 390. This King, whose reign was a long one, violated this charter re- 
peatedly ; ibid. 401, 402, and throughout his whole history we see repeated instances 
of the violation of the charter, and he said why should I observe the charter, which 
is neglected by my grandees and nobility. Ibid. 401. The King was partial to for- 
eigners, they filled all the great offices of the State, ibid., and that when the practices 
of these strangers were complained of, and the charter objected to them, they scru- 
pled not to reply, what did the English laws signify to them; they minded them not. 
In this same reign matters of right and property, were by the King’s servants and 
officers, at least some of them decided by foreign law, ibid. 489, and the whole reign 
was exceedingly arbitrary and oppressive. During the subsequent reigns the great 
charter in many particulars, was often by the King violated, and often renewed; and 
in the reign of Edward III, the great charter received above twenty confirmations by 
the King. Ibid. 607. The historian is of opinion that the reasons for the confirma- 
tions must have been, because the charter had been violated. Thus we see a constant 
struggle between the people and the crown for a long period of time, for liberty on 
the one hand, and power and prerogative on the other. From the time of William 
the conqueror in the year 1066, till the end of the reign of E. III, in 1377, a period 
of almost 300 years, this struggle was continued, when at last, in the reign of this 
last Prince, English law and government became better understood and more settled, 
than in any former age. Lord Coke in page 50, 4th Inst. says the words, by the law 
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of the land, are rendered by the statute 37th, E. III, to mean that no man be taken or 
imprisoned, or put out of his freehold, without due process of law, that is, by in- 
(110) dictment or presentment of a grand jury. I understand the author to mean 
that that statute declares that such shall be the future meaning of the words, (law of 
the land). Our constitution does not declare what shall be the meaning of the words, 
the law of the land. I feel bound to understand the words according to the common 
iunport thereof. It is true that the law of Missouri requires all judicial process to be 
in due form. Due process means legal process, process warranted and provided for 
by law; but that due process of law includes a proceeding by an indictment or pre- 
sentment, and excludes every other mode of proceeding, [ am canstrained to deny. 
{ cannot find any note of the statute of 37th Edward III, in any history. All Ican 
know about it is what Coke says about it in the page last cited. I find in Hume’s 
hist. of Eng. 607, the foilowing mention made of a statute passed in that reign, to- 
wit: it is declared in one of Edward’s statutes, that no man of what state or condi- 
tion soever, shall be put out of land or tenement, nor be taken, nor imprisoned, nor 
be disinherited, nor be put to death, without being brought in to answer by due pro- 
cess of the law. In what year of the reign this statute was made it does not ap- 
pear; this may be the statute to which Lord Coke refers, but I think it is not. 

I ain aware that in the 5th article of the amendment to the constitution of the U. 
5., this language is used, (to-wit:) that no person shall be deprived of life, liberty, 
or property, without due process of law. This due process of law I understand is 
to be such as the law may have provided. It surely cannot mean in this instance an 
indictment or presentment, because the same article, in the first point thereof, points 
out the cases in which an indictment or presentment must be used, which cases are 
where the crime is capital or otherwise infamous. I understand that in this ease and 
in all others, except those excepted therein, where the judgment would be against 
life, liberty, or property, the process must in all respects be legal process, such as is 
provided for by the law. It shall not be the command of the General Assembly by 
warrant of execution, nor the mandate of the executive, nor of any other person than 
(111) those appointed by the law and the constitution, to adjudicate in such cases. 
if a warrant of death did not set out the offence for which the offender was con- 
demned, I apprehend his execution would be unconstitutional, because the law re- 
quires that the offence should be set out, and without it the warrant would not be due 
process of law. 

I cannot suppose that any man who ever spoke the English language, and who 
only understood the force of words moderately well, and who had ideas moderately 
clear, would when he intended to say or write that no man should be deprived of life, 
liberty, or property, unless on a presentment or indictment of a grand jury, would 
say in lieu thereof, but by the law of the land, or by due process of law. An indict- 
ment or presentment may or may not be due process of law, as the law happens to 
be at the time. The Legislature have imposed fines on persons for retailing liquor 
without license; now the consequence of a conviction in this case would be to de- 
prive the man of property, at least so much as would pay the fine and costs, and a 
further consequence might be to imprison him for want of payment. Must there be 
to satisfy the constitution an indictment or presentment before the offender can be 
made to answer? ‘The practice of all the N. American States is to the contrary of 
this. If the fundamental laws of the land require that no man in particular cases, 
shall lose his life, or liberty, without an indictment of a grand jury, he it so, and if 



































\inst 
as is 
y by 
than 
ases. 
con- 
v Te- 
: due 


who 
ately 
life, 
ould 
dict- 
ns to 
iquor 
o de- 
ind a 
re be 
in be 
ry of 
sases, 
and. if 



































BOWLING GREEN DISTRICT, APRIL TERM, 1832. 





The State v. Ledford. 








they forbid, that any man shall in any case lose life, liberty, or property, without the 
proceedings against him are all according to law, this is wise also, and ought to be 
the rule in every country. The counsel have referred us to a case in 4 Coke’s Inst., 
p. 50, which he alledges is just like the present case, wherein Coke declares that the 
government of England violated the charter. Coke says, “ against this ancient and 
fundamental law, and in the face thereof, I find an act of Parliament made 11th 
Hen. VII, by which as well Justices of Assise, as Justices of the Peace, without 
any finding or presentment by verdict of twelve men, upon a bare information 
for the King before them made, should have full power and authority by their 
(112) discretions to hear and determine all offences and contempts committed or done 
by any person or persons against the form and effect of any statute made and not 
repealed ; by color of which act, shaking the fundamental law. It is not credible 
what horrible oppressions and exactions, to the undoing of infinite numbers of peo- 
ple, were committed by Empson and Dudley, being Justices of the Peace throughout 
Eugland, and upon this unjust act (as commonly falleth out in like cases) a new 
ollice was erected, and they made masters of the King’s forfeitures. Hume says, in 
his second volume of the History of England, p. 245-6, that after Henry VII had 
cuded his wars, he gave full scope to his natural propensity and avarice, which had 
ever been his ruling passion, being increased by age and encouraged by absolute 
authority, broke all restraints of shame or justice, he had found two ministers, Emp- 
son and Dudley, perfectly qualified to second his rapacious and tyranical inclinations, 
ind to prey upon his defenceless people. These instruments of oppression were 
both lawyers, the first of mean birth, of brutal manners, of an unrelenting temper. 
The second better born, better educated, and better bred; but equally unjust, severe 
and inflexible. By their knowledge in the law, these men were qualified to pervert 
‘forms of justice, to the oppression of the innocent; and the formidable authority 
i the King supported them in all their iniquities. It was their usual practice at first 
to observe so far the appearance of law as to give indictments to those whom they 
intended to oppress, upon which the persons were committed to prison, but never 
brought to trial, and were at length obliged, in order to recover their liberty, to pay 
heavy fines and ransoms, which were called mitigations and compositions. By de- 
grees the very appearance of law was neglected ; the two ministers sent forth their 
precepts to attach men, and summoned them before themselves and some others at 
their private houses in a Court of Commission, where in a summary manner, without 
trial or jury, arbitrary decrees were issued both in pleas of the Crown and controver- 
sies between private parties. Juries themselves when summoned, proved but small 
security, being browbeaten by these oppressors, nay fined, imprisoned and punished 
(113) if they gave sentence contrary to the inclination of the ministers, ‘ Old penal 
statutes, supposed to be obsolete, were revived against all men, spies were employed 
by them, encouraged and rewarded throughout the kingdom, whereby the King’s 
treasury became very rich.” These were some of the consequences which grew out 
of the act H. VII. By the foregoing history of the statute of 11 H. VII, and the 
oppressions under it, it is quite clear that magna charta was greatly infringed; the 
Justices had discretionary power of themselves, without a petit or grand jury to give 
what judgments they pleased, might fine to any amount and imprison to any extent. 
By our statute the Justice has no discretion, he must follow the law as far as he is 
concerned, and the party may have a jury of twelve men to try his case, before the 
Justice can give a sentence at all. I therefore conclude that the statute of H. VII 
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was contrary to magna charta, more on account of the authority given thereby to act 
arbitrarily and at discretion, than on account of an indictment or presentment being 
dispensed with, in cases of mere misdemeanor. I hence conclude that our statute is 
materialiy different from that of 11 H. VII. 

The judgment of the Circuit Court is affirmed with costs. 


Wasu, J. 


I concur in the foregoing opinion. 


ToMPKINS, J. 


The Presiding Judge having made a statement of this case, it is unnecessary that I 
should make one. The cause was argued at the April term of this Court for the last 
year, and was continued under advisement in order that if a similar case should be 
brought up in any other of the districts, this Court might have the advantage of ad- 
ditional argument. No other case of the kind has been brought before the Court, 
ilthough by the failure to hold a Court here in Deceinber last, this cause has stood 
over till the present term; this is the more to be regretted as the counsel who argued 
the cause had but a short time to prepare, and but few authorities to consult; little 
more then can be expected in this opinion than the conclusions which under such 
(114) circumstances [ have drawn. Since the decision of the case of the State r 
Stein, my confidence in the correctness of the opinion then delivered, has been much 
impaired ; and the act of Assembly, passed since that time, declaring that no assault 
and battery shall be held and considered an indictable offence, and that the same shall 
be tried in a summary mode, before a Justice of the Peace, removes still more of the 
doubt which I entertained of the constitutionality of the act under which Stein was 
indicted. In all cases where it does not plainly appear that an act of Assembly is 
unconstitutional, I deem it the duty of a Court to decide that it is constitutional, and 
to carry it into effect. Under such impressions [am of opinion that the judgment 

of the Circuit Court ought to be affirmed. 



































such 
er 
uch 
sault 
shall 
f the 
was 
ly is 
















BOWLING GREEN DISTRICT, APRIL TERM, 1832. 


3 114) 
THE State v. Purvom. 98 212) 


Permitting a pack of cards to be used, with which money is won and lost, is an of- 
fence punishable under the statute against gambling. (Note a.) 








ERROR from Ralls Cireuit Court. 
Wasu, J., delivered the opinion cf the Court. 


Purdom was indicted under the 89th section of the act concerning crimes and pun- 
ishments. The indictment charges that he “ suffered a certain gambling device, to 
wit: a pack of cards, at which said gambling device money was then and there won 
aud lost, to be then and there used in the grocery of said Thomas A. Purdom, and 
that said grocery was then and there in the possession of and use of said Thomas,” 
ec. The defendant demurred and had judgment, to reverse which the plaintiff has 

ome with her writ of error into this Court. 

The 87th section of the act above referred to, provides a punishment for the keep- 
ers of certain gambling tables “‘commonly called A. B. C., Faro Bank, E. O., 
Roulette, Equality, or any other kind of gaming table or tables,” &c. 

(115) The 88th section of the same act provides a punishment for persons ** who 













iall at any time win, or lose, or bet, in money, goods or chattels, on any of the games 
played at the tables aforesaid, or at any other gaming table, or any game of cards, or 
itany other gambling device whatever,” &c. 

And the 89th section provides “ that if any person or persons shall suffer any of 
he gaming tables above enumerated, or other gaming table or gambling device, at 
which any game of chance is played, or money or property won or lost, to be set up 
rv used in his or her house, &c., he shall forfeit,”’ &c. 

The only question submitted for the consideration of this Court is, whether the 
fence charged is provided for.in the 89th section above referred to. That cards are 
1 gainbling device, and are to be so considered, seems very clear from the provisions 
1 the 88th section. The object of the 89th section was to prevent the winning or 
losing of money or property ; whether at games of chance on the tables enumerated 
ind described, or at games of skill, or partly of chance and partly of skill, played 
by or upon any other gambling device, is no way material. The indictment charges 
that the defendant permitted a pack of cards to be used, and that money was won 
and lost, &c. We think it clear that the statute intended to punish such offences. 

The judgment of the Circuit Court, sustaining the defendant’s demurrer to the 
indictment, is therefore erroneous and must be reversed with costs, and the cause is 
remanded for further proceeding. 













M’Grrk, C. J., 


My opinion is, that the indictment should show that some game of chance was 
played, and that by that, money or property was won or lost. 


(a.) See Eubanks v. The State, 5 Mo. R., 450. 
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(116) SALLEE v. Hays ET AL. 


An authenticated record of a judgment or decree, rendered ina sister State without 
actual notice to the defendant, is not entitled to full faith, credit and effect in this 
State. (Note a) 


ERROR from the Callaway Circuit Court. 
Wash, J., delivered the opinion of the Court. 


Sallee brought an action of debt against the defendants on a decree in Chancery, 
rendered against them in the State of Kentucky. The declaration contains four 
counts. 

The first count set out that the decree was made in the Circuit Court for Mont- 
gomery county, in the State of Kentucky, against the defendants, as heirs of one 
William Hays, deceased, for the non-performance of covenants entered into by their 
said ancestor, &c. That the same was directed to be levied of the assets real, which 
had descended to them from their said ancestor, averring that according to the laws 
f Kentucky, the decree bore interest, &c.; and that assets real, more than sufficient 
to pay and satisfy the decree, had come by descent to the hands of the defendants. 

The second count contains the same averments, with an additional one, that by the 
laws of Kentucky, in force at the time the decree was rendered and ever since, the 
same was conclusive upon the defendants, &c. 


The third count is precisely like the second, except in averring that by the laws 


if Kentucky, the decree was prima facie evidence of debt against the defendants. 

The fourth count contains the further averments that the suit was commenced in 
the Montgomery Circuit Court against the defendants, who were then non-residents 
of the State of Kentucky, together with other defendants who were residents of the 
-ounty, upon a covenant of the defendant’s ancestor, touching the title to a tract of 
land which was lying in said county, and within the jurisdiction of the Montgom- 
ery Circuit Court; that orders of publication were duly made and proved against 
said defendants according to the laws of Kentucky; that according to those laws the 
(117) decree thus made and obtained, was prima facie evidence of debt due from the 
lefendants to the plaintiff; and that said defendants had no assets real by descent in 
Kentucky, but had in the State of Missouri, more than sufficient to pay and satisfy 
the decree, &c. 

The defendants pleaded, 

First. Nul tiel record. 

Second. Nil debet. 

Third. That they were not residents of the State of Kentucky at the commence- 
ment or any time during the pendency of the suit in Chancery; that they had no 
legal notice served on or given to them to appear and defend said suit; that they 
never waived notice or submitted themselves to the jurisdiction of said Montgomery 
Circuit Court, &c. 

The fourth plea averred that the said Chancery Court in Kentucky, had no power 
or jurisdiction to bind them by their judgment and decree declared on, &c. Issue 
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was joined on the first, second and fourth pleas, and the Court sitting as a jury, found 
for the plaintiff on the first and fourth ; and for the defendants on the second. To 
the third plea, the plaintiff filed a replication, stating that by the laws of Kentucky, 
the said Montgomery Circuit Court had power to enter decrees against absent de- 
fendants, after publication duly made, and averring that due publication had been 
made according to said laws, by virtue of which the decree was legally and properly 
given, and was obligatory and conclusive upon said defendants, that they had re- 
ceived notice, &c., to which replication the defendants demurred, and had judgment, 
and the question now submitted to the consideration of this Court, grows out of the 
dewiurrer to this replication to the third plea. Various errors have been assigned.— 
The tirst, and the only one that need be now disposed of, is, that the Court erred in 
sustaining the defendants’ demurrer to the plaintiff’s replication to the defendants’ 
third plea. 

It has been strongly urged that by the Ist sec. of the 4th art. of the Constitution 
of the United States, and the act of Congress passed May the 26th, 1790, providing 
(115) for the authentication of records and judicial proceedings, “ as they have been 
construed by the Supreme Court in the case of Mills and Duryee, 7 Cranch, 481, and 
the case of Hampton and McConnel, 3 Wheat. 234, full faith, credit and effect, 
should be given to the decree set out in the plaintiff’s declaration ; that since it has 
been admitted by the demurrer, that the same would be conclusive, or at least prime 
facie evidence of debt against the defendants in the Courts of Kentucky, it should 
be so taken and held in the Courts of Missouri. The language of the Couit in the 
cases cited, is certainly very strong, and seems to push te law beyond the occasion. 
Those judgments were obtained upon actual personal notice: and in Mills and Dur- 
yee, Mr. Justice Story, in delivering the opinion of the Court, lays much stress upon 
that fact. We should submit with deference to the decision of the Supreme Court 
upon a case in point, but until the case does occur, and the decision is made, we 
shall indulge the hope that the doctrine will never be pushed farther than it has been 
in the eases above referred vo. The references which have been made to the decis- 
ions in Pennsylvania, Connecticut and Vermont, seem to give to judgments founded 
on attachments, the weight of prima facie evidence. This is farther than we wish 
togo. The case of Patrick and Hutcheson, decided by this Court, does not touch 
the question now under consideration. Upon the whole, therefore, without attempt- 
ing to discuss the minor points that have been raised in the pleadings, the judgment 
of the Circuit Court being for the right party on the merits. it is affirmed with costs, 
and this cause is remanded to the Circuit Court, with directions to set aside the find 
ing of the jury on first and fourth issues. 





(a.) See Webb v. Garner & Trigg, 4 Mo. R., p. 12. 
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(119) PINKSTON v. STONE. 


1. Where the defendant asked leave to file the plea of nil debet on the day of trial, 
doing which would have operated as a surprise to the plaintiff, the Court exercised 
its discretion soundly in refusing leave. 


to 


. Where the plaintiff stated, in the querifur of both counts of his declaration, his 
demand to be one thousand dollars, and in the statement of his cause of action 
showed a judgment for $762 20, and assigned for breach that the defendant had 
not paid the one thousand dollars demanded as in the queritur, the breach, whether 
it would have been held on demurrer, well assigned or not, was held to be good 
after verdict 

. The declaration contains two counts. The damages found exceeded those Jaid in 


Ww 


either count seperately, but were less than the damages laid in the two added to- 
gether. Neither the bill of exceptions nor the pleadings showed but what more 
than one record was given in evidence. Held that there was no error in the find. 


ing. 
ERROR to Callaway Circuit Court. 


Tomrktins, J., delivered the opinion of the Court. 


Stone, in the year 1828, brought his action against Pinkston, on a judgment ren- 
dered against Pinkston, in Kentucky. At a subsequent term, the plaintiff, by leave, 


amended his declaration by filing two new counts, of which alone it is necessary to | 
ci ' 


take notice. 


To the amended declaration, the defendant by leave pleaded in vacation, nul tie! | 


record, and the cause was continued till the next term, when the defendant moved 
the Court for leave to file the plea of nil debet. The Court refused leave. The de- 
fendant then moved the Court to strike out both the counts of the amended declara- 
tion, which the Court refused to do; and among other things it is assigned for error, 
that the Court refused to allow the plea of nil debet to be filed, and strike out the 
two counts of the amended declaration. 

First. Our statute, p. 624 of the Digest, sec. 19, of the act to regulate proceedings 
at law, provides that all pleadings may be amended at any time before a jury is 
sworn, upon such terms as the Circuit Courts may respectively prescribe. Here the 


plaintiff came to establish his demand by proving there was sucha record as declared 





on; and at tae day of trial the defendant comes with a plea of nil debet, which, if | 


(120) good in Kentucky is good here, and operates as a surprise to the plaintiff. The | 


Circuit Court, we think, exercised its discretion soundly, in refusing leave to file | 


this plea. 


Second. In the queritur of both counts of the amended declaration, the plaintiff | j 



















states his demand to be one thousand dollars, and in the statement of his cause of [3 
action he shows a judgment in Kentucky for $762 20, and it is assigned for breach | 


that the defendant had not paid the sum of $1000 above demanded as in the queritur. 
This breach, (whether it would be held on demurrer to be well assigned or not,) 
we are disposed to say ought to be held good after verdict. The defendant will not 





rial, 
ised 


, his 
etion 
had 
‘ther 
good 


id in 
edi to- 
more 
find. 


t ren- 
leave, 


ary to 


ul tiel 
moved 
he de- 
oclara- 
error, 
rut the 


edings | — 


jury is 
ere the 
eclared 
hich, if 





ff. The ba 


to file 


plaintif | 
ause of | 9 
‘breach | 7 


ueritur. 
yr not,) 
will not 


‘3 
Ea 
i 
7 
' 
} 
t 
t 





BOWLING GREEN DISTRICT, APRIL TERM, 1832. 





Pinkston v. Stone. 








demur, but waits till the last moment, when the plaintiff is ready for trial, to ask the 
Court to strike out all the plaintiff’s declaration. The Court ought not to comply 
with such a request, unless the declaration were most glaringly defective, and the 
plaintiff is entitled to all the indulgence he would have after verdict. ; 

It was further assigned for error, that the damages found by the Circuit Court, 
$236, exceed the damages laid in the declaration. In each count of the amended 
declaration, the plaintiff has ailedged his damages to amount to $200. It not appear- 
ing either from the bill of exceptions or from the pleading, that only one record was 
«iven in evidence, we are inclined to favor the plaintiff by allowing him to avail 
himself of the amount of damages laid in the two counts. It isa hard cas2. The 
damages, as laid in each count of the declaration were great enough, if the cause 
had been tried in a reasonable time; but in two or three years after the commence- 
inent of the action, the interest on the demand exceeded the damages laid in one 
count of the declaration by a small sum. This delay was produced by the defend- 
ant. The finding being on the amended declaration, which contains two counts, we 
‘hink there is no error in this. The judgment of the Circuit Court is therefore at- 


titmed. 
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Decisions of the Supreme Court of MMlissouri, 


FAYETTE DISTRICT, DECEMBER TERM, 1832, 


NEWBERRY v. MELTON. 


1, Reading the notice of an appeal in the presence of the appellee, is not a sufficien! 
service ; it must be given in writing. 

®. The notice of an appeal from a Justice of the Peace, served after the lapse of a 
term of the Circuit Court at which the cause might have been tried, but ten day: 
before the term at which the cause was actually tried, is insufficient. 


ERROR from the Crawford Circuit Court; 


Wasa, J., delivered the opinion of the Court. 





This was originally an action commenced before a Justice of the Peace, by Mel: 
ton v. Newberry, in which there was a trial, verdict and judgment for Melton on the 
10th of July, 1830. On the 13th of the same month, the plaintiff in error, who was 
defendant before the Justice, took an appeal to the Circuit Court. On the 23d ol 
September, 1830, the transcript was filed in the Clerk’s office by the Justice who 
tried the cause. On the 28th of February, 1831, the appellant put into the Sheriff’: | 
hands a notice of appeal to be served on the appellee, Melton, the defendant in error, | 7 
which was served by the Sheriff on the 12th of March, 1831, “by reading the same 
in the hearing of Melton.” At the May term of the Circuit Court the appellee | 3 
moved to dismiss the appeal for want of notice, which was done accordingly: to | § 
which opinion of the Circuit Court, dismissing the appeal, Newberry excepted, and | § 
now comes with his writ of error into this Court. It appears by the bill of exceptions | 7 
in addition to the facts above stated, that a subpeena had been served on witnesses te 
appear on behalf of Melton) but whether it was taken out or ordered by Melton. 
does not appear. 
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j 4 ted that the reading of the notice by the Sheriff is a substantial compliance with this 


/@ kind appears on the record, and if it did so appear, it could not have been legally an- 


“¥>ort have been ordered by him; and if ordered would of itself weigh but little. 


FAYETTE DISTRICT, DECEMBER TERM, 1832. 


Newberry v. Melton. 





(122) The counsel for the plaintiff in error has presented two points on which 
he claims reversal : 

First. That the notice was sufficient and was properly served ; and 

Second. That Melton by his preparation for the trial in taking out the subpene 
had waived all objection on that score. 

The 23d section of the act establishing Justices’ Courts, &c., Rev. Code, p. 481, 
provides * that jn all cases of appeals not prayed for on the day the trial is had, the 
@ party appealing shall notify in writing, the opposite party or his agent, at least ter 
@ ays before the sitting of the next Court authorized to try the same, &c. It is insis- 
























‘tatute. Wedo not think so. The general provision on the subject of serving no- 
tices in the progress of a cause, by reading the same to the party, does not apply in 
‘lis case. The Legislature have thought proper to require a notice in writing. 

it would not have availed the appellant any thing in this case however, had the no- 

e been given in writing, instead of beiag read to the appellee. The appeal was 
p.ken on the 13th of July, and the sitting of the next Circuit Court thereafter, was 
'y law fixed for the first Thursday after the third Monday in September, and the no- 
@ tice should have been given at least ten days prior to that term. Jt is no answer to 
say that the term lapsed, and the Court did not sit in September. Nothing of the 


icipated by the appellant. 
The appellee did nothing to waive his right to notice. The subnmna may or mag 


The judgment of the Circuit Court is, therefore, affirmed, with costs. 
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SUPREME COURT OF MISSOURI. 


ScoGin v. Hupspetrnu. 





1, A motion for a continuance is addressed to the sound discretion of the Court, and 
the Court will be held to have exercised that discretion soundly, unless it appear 
from the record that proper diligence has been used to procure the testimony of 





witnesses, or good cause be shown why such diligence has not been used. 

2. Evidence that defendant had rented to plaintiff a farm on land belonging to the 
U.S. for thirty barrels of corn, which witness presumed was to be paid at next 
corn gathering time, held insufficient to support the plea of set-off and to have been 







properly excluded by the Court. (Note a.) 





APPEAL from the Jackson Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


This was an action commenced in the Jackson Circuit Court by petition and sum- 
mons by Hudspeth, the defendant in error, against Scogin, the plaintiff in error. ‘The 
summons was served on the 21st of April, 1832, and the return term of the Court be- 
gan on the 19th of June thereafter. The defendant pleaded in set-off amongst other 
things, “ that the plaintiff was indebted to him” in the further sum of sixty dollars, 
for the rent of his, the said defendant’s, farm by parol lease. The defendant also 
moved the Court for a continuance of the cause, on the following affidavit: ‘ The 
defendant R. R. Scogin makes oath and says, that he cannot go safely into trial at 
this term of the Court, on the account of the absence of John S. Hunter, J. Daller- 
hide, and ———~ ————, material witnesses who reside in the State of Alabama, by 









whom he expects to prove that a part of the matters offered in set-off, are due to him 





from said plaintiff; that he cannot prove the same facts by any other persons; that 





he has not had time to get their evidence at this term of the Court; and that he has 





a reasonable expectation to procure their testimony by the next term of this Court.” 
The Circuit Court overruled the motion for a continuance. 

The defendant then offered to prove, as a set-olf under his plea, “ that he had rent- 
ed to the plaintiff a farm made on public land, that is, on land belonging to the gen- 
eral government, for thirty barrels of corn, which the witness said he presumed was 
(124) to be paid at the next corn gathering time.” The testimony was objected to 
by the plaintiff’s counsel, and excluded by the Court. The defendant in the Circuit 
Court excepted to the opinion of the Court, in refusing the continuance, and in re- 
jecting the evidence offered in support of the plea of set-off. The plaintiff had judg- 
ment, to reverse which the defendant Scogin has appealed to this Court, and assigns 











for error, 

First. The refusal of the continuance, and 

Second. The rejection of the evidence offered. 

A suit instituted under the petition and summons act, is triable of right at thie re- 
turn term, unless for good cause shown. 

Motions for continuance are addressed to the sound discretion of the Circuit Court. 
and this Court must see that its discretion has been exercised unsoundly, before it will 
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The State v. Wilson. 





reverse a Sadieaiai for that cause. For alte that appears in the record, the defend- 
ant by proper diligence might have procured the testimony to the return term of the 
Court; and no good cause is shown why he had not done so; nor any effort made to 
obtain the testimony. 

The evidence offered in support of the plea of set-off, did not at all fit the case, or 
show any right on the part of the defendant to claim at that time, either thirty bar- 
rels of corn, or sixty dollars ; and was, therefore, rightly excluded. 

The judgment of the Circuit Court is, therefore, affirmed, with costs. 


M’Girk, C. J., dissenting. 


I dissent from that part of this opinion relating to the diligence the party should 
have used to entitle him to a continuance. In my opinion, it is not likely that any 
thing that could have been done between the time of the service of the process and 
the trial, would have availed any thing. As to the residue of the opinion, I concur. 


(a.) A note given for a certain sum payable in work, cannot be set-off in an ac- 
tion founded on a debt due in money, although the debt accrued for the same kind of 
vork stipulated for in the note. See Prather x. McEvoy,7 Mo. R., p. 598. 





(125) Tue Strate v. WILson. 


1. Where the record does not show whether the indictment was or was not correctly 
endorsed, the decision of the Circuit Court on that point will be held correct. 

2. Unlawfully throwing down the roof and chimney of a dwelling house, in the 
peaceable possession of another, with force and arms, is an offence indictable at 
common law, and not one of those made cognizable before Justices of the Peace. 


ERROR from the Cooper Circuit Court. 
WasH, J., delivered the opinion of the Court. 


At the June term of the Cooper Circuit Court, 1831, the defendant in error and one 
Davis were indicted, together with divers other evil disposed persons, to the number 
of two or more, to the jurors unknown. The indictment charges, that the defend- 
ants, on the tenth day of February, in the year one thousand eight hundred and thirty- 
one, in the night season, with force and violence, and with clubs, at the county of 
Cooper aforesaid, unlawfully, violently, forcibly, and infuriously did throw down, 
and did pull down, the roof and chimney of a dwelling house, the property of the 
United States of America, and then and there being in the peaceable possession of 





SUPREME COURT OF MISSOURI. 





The State v. Wilson. 


one Clarissa Hosty, and situated in the township of Booneville, in the county, of 
Cooper aforesaid, the said Clarissa being then and there, and whilst the said Dayis 
and Wilson and the others whose names are unknown as aforesaid, were pulling down 
and throwing down the said chimney and roof as aforesaid, in the said house, and put 
in great fear thereby, to the evil example of others, to the great disturbance of the 
peace, against the form of the statute in that case made and provided, and against the 
peace, &c. In the Circuit Court the defendant moved, first, to quash the indictment 
because no prosecutor was endorsed, which motion was overruled, He then moved 
to dismiss the cause, for the want of jurisdiction in the Circuit Court, the same be- 
ng cognizable before a Justice of the Peace, &c., which motion was also overruled. 
The defendant then demurred and had judgment, to reverse which the State now 
posecutes her writ of error iy.this Covrt. 

(126) Itis insisted by the Attorney General, that the Court erred in sustaining 
the demurrer; and by Mr. Haden for the defendant in error, first, that the Court erred 
in overruling the motion to quash and to dismiss, aud that the judgment being for the 

izht parity must stand: and secondly, that no indictable offence was charged ; that 

e offence was either a riot, “ malicious mischief,” or a private trespass. If a riot,. 
tllen the indictment was defective, if a.malicious mischief, it was not provided forin 
the statute on that subject, and if a private trespass, then not indictable at all. 

From our inspection of the record, it does not appear whether the indictment was 
r was not properly endorsed, and the Circuit Court will be held to have decided 
rectly until the contrary is shown. 

The offence as set cut in the indictment, .is not one made cognizable by statute be- 
jore Justices of the Peace. The motion to dismiss was, therefore, rightly overruled. 
‘The indictment charges a most flagrant breach of the public peace by the defendant 
iueefror, in the commission of a forcible and outrageous trespass on property, in the 
peaceable possession of another. Miserable indeed would be the condition of so- 

iety, if such fearful outrages were to-ba suffered to go unpunished, or left to be re- 

essed only in civil actions for the private and individual wrong. The act of As- 
sembly approved Jan. 18th, 1831, entitled “An Act declaring assaults, batteries, riots, 
routs, and unlawful assemblies, not indictable offences,” does not reach the case. 
‘Lie offence is left as at common law, and the indictment sufficiently describes and 
charges itas such. No precise form or technical words are necessary. The Circuit 
Court erred, therefore, in sustaining the demurrer, and the judgment is reversed an. 


4 


be cause remanded, 





FAYETTE DISTRICT, DECEMBER TERM, 1832. 


Tue State v. Morris. 
ON ERROR from the Crawford Circuit Court. 


Wash, J., delivered the opinion of the Court. 


Morris was indicted for forcible entry as at common law, and on demurrer had 
judgment. The decision in the above case settles the law'of this. The judgment is 
reversed and the cause remanded. 
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SUPREME COURT OF MISSOURI. 


MILLER v. Brown. 


2. Where the Court or Justice of the Peace has jurisdiction of the subject matter, 
the ministerial officer is not bound to examine into the validity of the judgment, 
the proceedings or the process. It is sufficient for him that the judicial officer had 
jurisdiction of the subject matter. (Note a.) 

. Where the warrant set forth in the declaration, charged that the defendant had 
complained on oath, that two guns had been stolen from his “ premises,” and the 
warrant offered in evidence stated that two guns had been stolen from his “ posses- 


es 


sion,” the variation was held not to be material. 
A search warrant, with a clause directing the officer to arrest the body of the per- 
son in whose possession the goods are found, is a legal and valid warrant. 

. An action can be sustained for an injury dione to the character, by a malicious ap- 
plication without probable cause for a search warrant,on the ground that goods had 
been stolen and were concealed within a person’s enclosure. 

. Probable cause is a mixed question of law and fact. ‘The existence of the circum- 
stances alledged to show probable cause, is matter of fact; but when the existence 


a 


is found, whether they amount to probable cause is a question of law. The Court 
ought not to instruct the jury that probable cause has been proved; but should 
leave the weight of the testimony to the jury, unless the facts are agreed by the 
pleadings or submitted by the parties or the jury to the Court. 
. Where the Court refused to permit the witness to be asked “ what was the com- 
mon talk of the neighborhood where the plaintiff lived, as to his honesty or dishon 
esty,”? but permitted him to be asked “what was the general character of the 


a 


plaintiff for honesty or dishonesty,” it was held that there was no error; because 
the defendant was permitted toexamine into the general character of the plaintiff ; 
and if his question was to go beyond that object, it was properly rejected. 

. The notorious bad character of the plaintiff for honesty, isa circumstance which 
may be given to the jury with other evidence, to help in making out the defence 
of probable cause. 


ON APPEAL from the Cooper Circuit Court. 
Wash, J., delivered the opinion of the Court. 


(128) This was an action commenced by Brown against Miller, in the Cooper 
Cireuit Court, for a malicious prosecution, in which Brown had judgment, from 
which Miller has appealed to this Court. The declaration charges in substance, that 
the defendant falsely and maliciously, and without any reasonable or probable cause 
whatever, made a complaint on oath before a Justice of the Peace of Cooper county, 
that two guns had been feloniously taken, stolen and carried away from his said Mil- 
ler’s premises in said county, and that he had probable cause to suspect, and did 
suspect, that they were concealed in the enclosure of said Brown in said county, 
&c., and that upon such complaint the said Miller maliciously, and without any rea- 
sonable or probable cause, procured the Justice of the Peace to issue his warrant, 
directed to any Constable of Cooper county, whereby, after reciting the complaint, 
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the Justice commanded the Constable to enter in the day time into the enclosure of 
said Brown, and search for said property, and if upon such search he found the 
property, to bring it and the body of the plaintiff before him or some other Justice 
of the Peace of the county, to be dealt with according to law, &c., and that the 
defendant, under color and pretence of the execution of said warrant, went with the 
Constable to a certain place within the enclosure of the plaintiff, and falsely and ma- 
liciously, and without any probable cause, pointed out to the Constable certain goods, 
to wit: one gun then and there being, to be the goods charged to have been stolen, 
&c., and caused and procured the goods to be seized and taken and kept for a long 
space of time, and the plaintiff to be taken and imprisoned, &c., and to be carried in 
custody before the Justice of the peace who issued the warrant, by whom, after ex- 
amination into the supposed crime, and after hearing what could be alledged, &c., 
said plaintiff was acquitted by said Justice, and discharged out of custody, &c., and 
that the defendant had not further prosecuted his said complaint, &c. The defendant 
plead not guilty, and on trial the plaintiff had verdict and judgment for two hun- 
lred dollars. 

The facts as preserved by bills of exception, are in substance, “ that the plaintiff 

129) produced and read in evidence the original warrant charged in the declaration, 
to the reading of which the defendant objected. The warrant had the words “ State 
1 Missouri, county of Cooper, Cole Neck township,” in the margin on the left of 
the paper, and on the right hand side of the paper the words “to any Constable o1 
said county greeting,”? with a line or mark separating the words “ State of Missouri,” 
tiom the words * to any Constable of said county,” and charged that said Miller had 
made oath, &c., that the guns had been stolen, taken and carried away from his 
** possession,” instead of “ premises.” The affidavit of the defendant, the issuing of 
the warrant and the arresting, examining and discharging of the plaintiff, as charged 
in the declaration, were proven by the Justice, who stated that the defendant had 
i:pplied to him for a warrant to search for his property, and not for the purpose of 
having the plaintiff arrested for larceny, &c. The defendant then proved that two 
guns had been stolen from him a few months before he applied for the warrant, and 
that before he applied for the warrant, the guns were found within the enclosures of 
the plaintiff, and that at the time the guns were taken from the defendant, and * at 
the time of his application for the warrant, the plaintiff was a man of notorious bad 
haracter for honesty, and suspected of stealing.”? Upon this state of facts, the de- 
tendant then moved the Court to instruct the jury, 

First. That the jury must find, before they can find for the plaintiff, that the defend- 
it instituted or carried on a prosecution against the plaintiff’s person. 

Second. That if they find that the defendant only applied for a warrant to search 
the enclosures of the plaintiff, and that the Justice issued a warrant to take the body 
of the plaintiff, that does not constitute the defendant a prosecutor as set forth in the 
declaration. 

Third. If they believe from the evidence that the plaintiff was, at the time of the 
guns being taken, a man of notorious bad character for honesty, it is a circumstance 
which goes to show there was probable cause for the prosecution; which severat 
(130) instructions the Court refused to give. The defendant excepted and now 
assigns for error the refusal of the Court to give the instructions prayed for. 

In the progress of the cause, a witness was asked “ what was the common talk of 
the neighborhood where the plaintiff lived, as to his honesty or dishonesty?” To 







































SUPREME COURT OF MISSOURI. 


i Miller v. Brown. 














pen - 1 
which the counsel for the plaintiff objected, and the Court sustained the objection. : 
The defendant excepted, &c. The defendant was permitted, however, to ask the cal 
Witness what was the plaintiff’s general character for honesty or dishonesty ? the 
It is insisted by the counsel for the plaintiff in error, that the Court ought not to evi 
have admitted in evidence the warrant set forth in the bill of exceptions: 4 tex 
First. Because it does not run in the name of the State; and, : Dh 
Second. Because it varies from that described in the declaration. £ Kor 
Whether the warrant runs in the name of the State or not, is a fact to be ascer- : » 
tained by inspection of the paper itself. There should be sufficient words properly me | 
arranged. In the case under consideration, there were apt and sufficient words ; but : nu 
the arrangement of them, as described in the bill of exceptions, would seem to be & Lo 
erroneous and improper. The cases of Warner v. Shed, 10 John. 146; Parson v. r not 
Loyd, 3 Wils. 3413 and Shirly v. Wright, 2 Salk. 700, answer the objection fully, evi 
and establish the doctrine that where the Court or Justice of the Peace have juris- Ee 
diction of the subject matter, the Sheriff, Constable or other officer is not bound to = era 
examine into the validity of the judgment, proceedings or process, it being sufficient : 
for him that they have jurisdiction. In this case the Justice had jurisdiction of the s Wa: 
place, the person and the offence ; and the process, though erroneous or defective, * 
was valid as to the Constable. The objection to the admissibility of the warrant, on 1 
a account of the variance, has no force. 
ej The first and second instructions asked and refused, will be considered together. ; 
2) (131) Upon the complaint made before the Justice, it was his duty to issue his search 
warrant, with the clause directing the officer to arrest the person in whose possession I 


the goods should be found, &c. It is the form prescribed and attached to our stat- 
utes and the one used at common law. The plaintiff might have had his action, if 
after the complaint made by the defendant before the Justice, the Justice had refused 





} to grant him a search warrant. This action is to redress any damages the plaintiff 
| may have sustained, either in his reputation by the scandal, in his person by impris- 
onment, or in his property by expense incurred ; and it would have well lain upon 
the mere affidavit of the defendant, if made with malice and without probable cause; 
for assuredly an application for a search warrant, upon the ground that goods have 


mp psi 


been stolen and are concealed within a person’s enclosure, is a sufficient scandal to 
the reputation to sustain an action as to this ground. The cases of Elsee and Smith, 
16 Eng. Com. Law, Rep. Cond. p. 213 and Boot v. Cooper, 3 Esp. Reps. 144; T. 
Fa Rep. 535, and 10 John. 273, sustain fully this position. 

As to the third instruction prayed for, we think the Circuit Court ought to have 
given it to the jury. Probable cause is a mixed question of law and fact. Whether 
the circumstances alledged to show it probable or not probable, existed, is a matter 
of fact; but whether supposing them true, they amount to a probable cause, is a 
question of law: 1 7. R. 520 and 543, 2 Taylor, 123; 1 Greenleaf, 134. In Crab- 
tree v. Horton, 4 Munf. 59, it was held that the Court ought not to instruct the jury 
that probable cause is proved ; but should leave the weight of the testimony to the 
jury, unless the facts are agreed by the pleadings or submitted to the Court by the 
parties. The same doctrine is held in Maddox v. Jackson, 4 Munf. 462. In Kelton 
v. Bevins, Cooke’s Rep. 90, the Court were divided in opinion on the question, 
whether probable cause would be a point for the decision of the jury or the Court. 
In Newsam v. Carr, 2 Starkie’s Cases, 69, Baron Wood would not permit a witness 
to be asked whether the plaintiff’s house had not been searched on former occasions, 
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In 2 Stark. Ev. 917, 


(132) and whether he was not a man of suspicious character. 


is doubted whether the defendant, after having given some evidence of probable 
In 


+ 


it 
cause, can give evidence to prove that the plaintiff was a man of bad character. 


the case of Rodriges v. Todmire, 2 Esp. Cases, 721, Lord Kenyon admittec general 
evidence to that effect, (as cited in 2 Stark. Ev. 917, note X). Mr. Starkie, in his 
text, adopts the law as laid down by Baron Wood in Newsam and Carr; and Mr. 
Phillips, in his treatise on Evidence, vol. 1, p. 147, maintains the authority of Lord 
We have not had access to either of the cases as 


Kenyon in Rodriges v. Todmire. 
In Gregory v. ‘Thomas, 


eported at length, and shall not attempt to reconcile them. 
Bibb, 286, the Court lay down the law as settled in the case of Rodriges v. Tod- 
lire, and a majority of the Court are inclined to recognize the law as laid down by 
Lord Kenyon, and think that the Circuit Court in this case ought to have suffered the 
‘torious bad character of the plaintiff to have gone (in connection with. the other 
evidence) to the jury, as helping to make out the defence of probable cause. 

\s to the last point raised, the defendant was permitted to examine as to the gen- 
eral character of the plaintiff, which was all he had a right todo; and if the objec 
the uestion was to go beyond that, it was properly rejected by the Court. ‘There 
For refusing to give the second instruction prayed 


was therefore no error in that. 
for, the judgment of the Circuit Court is reversed with costs, and the ca ise remande 


fy: further proceedings in conformity with this opinion. 


Tompkins, J., dissentimg. . 
1 do not concur with a majority of the Court in the opinion that bad 


vught to be given in evidence to establish proof of prebable cause. 
1.) See Hickman v. Griffin, 6 Mo. R., 40. 


ev 
Davis v. Wood, 7 & & 165. 








“stock of horses, cows, hogs, &c., of the late Francis Drinkard. 


SUPREME COURT OF MISSOURI. 


(133) Lewis v. Davis. 
The increase of live stock belongs to the person holding the particular estate, and 
not tothe remainder-man. 


ERROR to Randolph Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


Lewis brought his action of trover against Davis in the Circuit Court of Randolph 


county. Judgment being there rendered for the defendant, the plaintiff sued out his 


writ of error to reverse that judgment. From the evidence saved on the trial of the 
cause, we learn that Lewis, the plaintiff below, and the plaintiff also in error, inter- 
married with Susannah Drinkard, the widow of Francis Drinkard, in April, 1830: 
that Francis Drinkard died some time in August, 1825, leaving a will by which it was 
provided that after paying all his debts, his wife Susannah should have, use and en- 
joy all of his estate, real and personal, for and during her life or widowhood, and 
that at her death or marriage, all of his estate, both real and personal, that might then 
be in existence, be sold, and the proceeds of the sale be equally divided amongst his 
children: that in September, 1830, the Court appointed the defendant in this action 
executor of the said will, revoking at the same time, letters of administration before 
that time granted to the plaintiff. The property sued for was the increase of the 
The Circuit Court 
instructed the jury that the widow, was not, by the will entitled to hold the increase 
The counsel for the plaintiff relies on 2 Kent’s 
Kent, after the wri- 


of such stock after her marriage. 
Com., 294, and authorities there cited, also 1 Haywood, 235. 
ters on the civil law, says that the rule is, that the increase of animals goes to the 
person holding a particular estate in such animals, and that by means of Bracton, the 
rules governing the right of all which one’s own property produces, have 
been introduced into the common law of England, and doubtless (he continues,) 
they now pervade these United States. The fruits of the earth produced naturally 
(134) or by human industry, the increase of animals, &c., are all embraced by this 
definition, viz: the produce of one’s own property. The Roman law, he observes, 
and the civil code of Louisana, make a distinction in respect to the offspring of 
slaves. Haywood, vol. 1, page 235 of his North Carolina Reports, speaking of the 
decision of the Court in the case of Glasgow and Flowers, viz: that the increase of 
a female slave, during the particular estate, went to the remainder man, says it is not 
certainly known why this opinion was first entertained in this country, since the rule 
with respect to all other animals is different, even in this State; for if other animals 
be leased for years and breed in the mean time, the lessee shall have the young as a 
part of the use; and he then cites authorities. Under the same head he says, that 
the rule concerning the increase of slaves, as above stated, is not so generally adopt- 
ed; for in Maryland it is settled law, that negro children born of a mother given to 
A, for life, and after his death to B, in the lifetime of A, do belong to A, unless the 
increase are also given over by express words, Onthe other hand, Roberts on Wills, 
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vol. 1, p. 380, says, it may be a question whether the legatee for life, (of live stock, ) 
be not bound to keep up the stock for the benefit of his successor in interest, subject 
to the reasonable construction and use of the produce. Without such a rule as this 
suggested by the author last cited, it is very true that the old stock would in a few 
years be extinct. But we consider the law well established, that the increase belongs 
to the owner of a particular estate, and such being the law, it does not belong to this 
Court to look to the consequences. Whether the testator knew the law or not is 
quite immaterial. We must construe his will as if he knew it: and if we consider 
that in this country, men do not generally hold more of such property than is neces- 
sary to the confortable subsistence of the family, the estate given by this will to the 
wife may not be worth as much as what the law would have given her, had she 
claimed her legal allowance. It seems to this Court then, that the Circuit Court erred 
(135) in instructing the jury, that the widow was not, by the will, entitled to hold 
the increase of the stock. 
Judgment is therefore reversed, and the cause remanded for further trial. 





Martin v. MILLER. 


Where in an action of slander, the defendant pleaded in justification, the transcript 
of proceedings before a Justice of the Peace, dated ist day of December, 1528, 
and offered in evidence a transcript dated the 8th day of March, 1828, the Court 
held that the variance was not material, as the date was not alledged as being des- 
criptive of the transcript. (Note a.) 


APPEAL to Howard Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


Miller commenced his action of slander against Martin in the Circuit Court, and 
had judgment there. ‘To reverse this judgment, Martin appeals to this Court. 

In the Circuit Court Martin pleaded in justification, that said Miller ought not to 
have his action against him, because he says that before the speaking and publishing 
of the said words of and concerning the said William S. Miller in the said declara- 
tion mentioned, to wit: on the first day of December, 1828, at the Circuit and State 
aforesaid, ata Court holden before one William Black, a Justice of the Peace within 
and for the county of Ray aforesaid, in Crooked River township, in said county, &c. 
On the trial of the cause, the defendant offered in evidence to support his plea of jus- 
tification, a transcript of the proceedings before the Justice of the Peace, dated on the 
Sth day of March, 1828, and not on the first day of December, 1828, when the pro- 
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Martin v. Miller. 
‘ceedings were alledged in the plea to have been had. The Circuit Court refused to 
allow the transcript to be read in evidence, and the defendant’s counsel excepted to 
the opinion of the Court, and this decision of the Court is assigned for error. 

(136) Many authorities have been cite? on both sides, to prove that the variance 
was material or immaterial, as it suited the view of either party. It will suffice to 
notice one cited by the appellee, inadvertantly it must be supposed. In 3 Starkie, 
1598, the rule is stated to be, that when a particular fact is to be tried, a variance 
‘rom the date will rot be material, although it is proved by record, or other written 
instrument, provided the same be not alledged as descriptive of the record, by means 
of a prout patet per recordum or otherwise: and therefore, where, in an action for 
malicous prosecution, the plaintiff alledged that he was acquitted on a particular day, 
it was held that the precise day was not material, the substance of the allegation 
being, that the plaintiff was acquitted before the commencement of the action. 
Purcel v. Macnamara, 9 East, 157, (there cited). So where in an action on the 
case for not indemnifying the plaintif?, he alledged that B. afterwards, to wit., in 
Michezlmas term, in such a year, obtained a judgment against him ; and on the trial 
it appeared that the judgment was of a different tern, it was held that the variance 
was not material, the time not being alledged with a prout patet per recordum. 

The defendant in the Circuit Court, appellant here, did not alledge the time when 
the proceedings were had before the Justice of the Peace as descriptive of the trans- 
sript of those proceedings. The Circuit Court erred therefore in refusing to per- 


mit the transcript to be read in evidence. 


The judgment is therefore reversed and the cause remanded for further trial. 


(a.) See Stone v. Powell, 5 Mo. R., p. 436. 
Hibler x. Servos, 6 “ “« 25, 
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(137) Davis 0. BARNES, 


A. was in possession of a tract of land belonging to B. and raised a crop of corn on it. 
After the corn had arrived at maturity, but while it was standing on the ground, 
B. gave to A. the corn, and delive.ed possession of the standing corn so given to A. 
by delivering him possession of the landon which it grew. Afterwards, while the 
corn was standing on the land as aforesaid, B. entered upon the land and pulled and 
carried away, against the will and consent of A., ten barrels of said corn, and con- 
verted the same to hisown use. Anaction of trover was maintained against B. for 
the recovery of the corn. 


ON APPEAL from the Boone Circuit Court. 





























Was, J., delivered the opinion of the Court. 


Davis sued Barnes in an action of trover before a Justice of the Peace, for ten bar- 

ls of corn, and got judgment. Barnes appealed to the Circuit Court, where on a 
trial de novo the Circuit Court decided, that upon the evidence given in the cause, the 
laintiff could not recover in an action of trover, and so instructed the jury. The 
plaintiff thereupon suffered a non-suit, and after moving, ineffectually, to set it aside, 
ippealed to this Court. The testimony as preserved in the bill of exceptions is, 
‘that during the year 1831, ( Davis) the plaintiff was in possession of a tract of land 
elonging to the defendant, and raised a crop of corn upon it that year: that in the 
{all of the year 1831, after the corn had arrived at a maturity, and whilst it was stand- 
ng on the land, the defendant gave the plaintiff the corn and delivered possession of 
the standing corn so given, by delivering him possession of the land on which it grew: 
that afterwards, and whilst the corn was so standing on the land as aforesaid, the de- 
fendant entered upon the land and pulled and carried away, against the will and con- 
sent of fhe plaintiff, ten barrels of the corn, which had been given to him as afore- 
-aid, and converted the same to his, the defendant’s, use.”? The only question for the 
sideration of this Court is, whether upon the proof offered, the plaintiff is enti- 
‘led to recover in an action of trover? This question has been ably and elaborately 
irgued by the counsel on both sides, and numerous authorities have been cited. 
hose mainly relied on by the counsel for the appellee to sustain the judgment of 
138) the Circuit Court and the negative of the question, are 2 Black. Com. 407-8, 
~ B. & P. 454, 2 T. 46, and 6 East. 609, and Blackstone says that corn “ growing on 
the land or other emblements belonging to the possessor of the land who hath sown 
or planted it, whether he be owner of the inheritance or of a less estate: which em- 
blements are distinct from the real estate in the land, and subject to many though not 
all the incidents attending personal chattels: the only incident of personal chattels to 
which such emblements are not subject mentioned by Blackstone, is that they are not 
the object of larceny before they are severed from the ground. In the case cited from 
2 B. & P., the agreement was “ to sell the produce of twenty-two acres of hops-land 
and to deliver the hops picked, dried and put up in packets, &c.” And the question 
was, whether it was an agreement relating “ to the sale of any goods, wares and mer- 
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Davis v.. Barnes. 





chandizes within the statute of 23 Geo. 3, C. 58, S. 1, imposing a duty, &c., and the 
Court decided that it was not within the statute. In the opinion of the Court de- 
livered in that case, it will be seen that they look to the subject matter of the agree- 
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ment at the time the contract was made and lay great stress on the fact, that the hops 
were not then growing in the state of goods, &c., and that the agreement was rather 
tor what the land should produce during the season, than for goods then in existence. 
The case of Emmerson v. Heelis, 2 Taunt. 38, arose under the provisions of the 
statute 44 Geo. 3, C. 98, imposing a stamp duty on certain agreements and exempting 
contracts for the sale of goods, wares and merchandizes, upon a sale at public auction 
to Heelis, of a quantity of turnips belonging to Emmerson. The question raised in 
that case was, whether the turnips growing were goods, &c., and exempted by the 
statute, or whether the sale conveyed an interest in the land, and, therefore, within 
the statute? The case was decided by Justice Mansfield, who placed it expressly 
upon the footing of the hop case above cited; for as much as the degree of maturity 
of the turnips was not shown, and from the time of sale it is clear that the turnips 
were not mature. 

(139) ‘The case of Crosby v. Wadsworth, 6 Fast. 601, is decided by Lord Ellen- 
borough on precisely the same principles. In that case, the plaintiff on the 6th day e 





of Jane, agreed by parol with the defendant, for the purchase of a standing crop of 
mowing grass, then growing on the premises of the defendant, which was to be 
mowed and made into hay by the plaintiff. The defendant afterwards refused to let 
the plaintiff have the grass, and cut and carried it away, &c. The plaintiff failed in 
his action, because as Ld. E. says in delivering the opinion of the Court, “the agree- 
ment stated conferring as it professes to do, an exclusive right to the vesture of the 
land during a limited time and for given purposes, is a contract or sale of an interest 
9 


ih, or at least an interest concerning lands.” This is believed to be as far as the au- 





thorities have ever gone in support of the doctrine contended for by the appellee’s 





connsel. On behalf of the appellant, the following authorities have been cited: | 
Chit. pld. 135; 1 Burr. 31; Roberts on Frauds 364-5, 126; Gilbert’s L. of Ev. 214; 
Toll L. Ex. 148 and 194; 6 East. 610; 1 Lord Raymond 182; 2 John 52 and 420, in 














note; 7 Mass. Rep. 34; 9 Cow. Rep. 40; 2 Kent’s Com. 355, 361-2; Bac. Abr. Let. g 1 

ex’rs. and adm’r. letter H. 3; 12 Searg. and Rawle 272; most of these authorities have : ery 

been carefully looked into, and in the opinion of this Court establish conclusively the mopar 

right of the plaintiff to recover in this action. pris 

j The judgment of the Circuit Court is, therefore, erroneous, and must be reversed, Ase 
4 with costs. »k 
(14 
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FAYETTE DISTRICT, DECEMBER TERM, 1832. 


(14) County oF Boone v. Topp. 


1. Where the County Court refuses to draw their warrant on the treasurer of the 
county, directing him to pay an account which has been allowed by the Circuit 
Court to the Clerk of said Court for office rent, a mandamus is an appropriate reme- 
dy to compel them to do so. (Note a.) 

2, Where a county has not provided a house in which to keep the office of Clerk of 
the Circuit Court, the Clerk is entitled to office rent from the county for a house 
furnished by himself. 


ERROR from the Cireuit Court of Boone county. 
M’Girk, C. J., delivered the opinion of the Court. 


It appears by the record that Todd is Clerk of the Circuit Court of Boone county, 
nd that the county of Boone has not provided any house to keep the Clerk’s office 
n,and that Todd furnished a house for several years for that purpose; that he pre- 

sented an account to to the Circuit Court for rent of office, and that the Court allowed 
1im one hundred and twenty dollars; that the Court ordered the County Court to 
der and direct the treasurer to pay the same. The County Court refused to do so. 
‘odd then applied to the Circuit Court for a conditional mandamus, to which the 
‘ounty Court returned, in substance, as a reason why they did not order the allow- 
ance to be paid, that by law they had the right alone to audit demands against the 
county 3 and secondly, that by law the Clerk of the Circuit Court is not entitled to 
any rent of a house to keep his office in; but is bound at his own expense to provide 
the same. The Circuit Court then ordered and adjudged that a peremptory manda- 
mus issue ; whereupon the county of Boone took a writ of error to this Court. 

The first point made by the Attorney General is, that a mandamus is not the prop- 
er remedy, because by law the county may be sued in an action ; and that where the 
party has another specific remedy, a mandamus will not lie. It is conceded that this 
principle is correct as a general rule. We see no reason to apply that rule to this 
case. It may be true, that if the county is bound by law to furnish a room or house 
to keep the office in, that an action would well lie against the county, as the law has 
(141) provided for suing the county; but it is equally clear, that the Circuit Court 
is by express statute, to audit all the expenses against the county, incurred for books, 
stationery and other necessaries relating to the office of his Clerk. And with res- 
pect to these matters, when allowed by the Circuit Court, the County Court is bound 
by law to issue their warrant to the treasurer of the county, directing him to pay the 
same; and if the County Court refuse to order the warrant to be issued, a mandamus 
is, beyond doubt, an appropriate remedy. 

The second objection is, that the demand allowed by the Circuit Court is not one 
which the county of Boone is bound to pay. The words of the statute are, “ that 
each Clerk appointed as aforesaid, shall (where it has not already been done) procure 
a seal, purporting to be the seal of the Court of which he is clerk, with such em- 
blems, &c., and a screw and other necessary apparatus for impressing the same, and 
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shall provide and safely keep and preserve suitable books, furniture and other neces- 
saries for their respective offices, and keep regular and faithful accounts thereof; and 
the Courts respectively shall audit and settle such accounts, and allow, in their dis- 
cretion, such sums as shall be reasonable for their expenditures under the provisions 
of this section ; and all such allowances made to the Clerks of the Supreme Court 
shall be paid out of the State treasury,and all others out of the county treasury. See 
Revised Code 208, section 5. The Attorney General insists that the words in this 5th 
section, other necessaries for their respective offices, cannot be made to inelude the 
house in which the business of the Clerk is transaeted, so as to entitle the Clerk to 
bent or provide a house at the expense of the county; and that nothing of higher 
value or greater degree can be embraced by the words, than things of like kind. It 
is insisted by Mr. Kirtly, for the defendant in error, that a house for the office is to 
be included in the words, because the house is not the office ; but that the office of a 
Clerk is made up of the authority the Clerk has to do particular acts relating to the 
public administration of justice, and the duties required of him to be performed by 
(142) the law relating thereto, and that a house is only an incident, as a book to re- 
cord the judgments of the Court is an indispensable incident. We are of opiniot 
that a house is a necessary incident; that no Clerk’s office can be kept without a 
house to perform the duties in. The law requires the Clerks to perform certain dn- 
ies and has provided specific fees in general, and it seems to us to suppose that the 
Legislature could intend that he should furnish a house to keep the books and papers 
in at his own expense, would be unreasonable. In some of the counties, as in St. 
Louis, the building a house would be an item of expense that would consume the 
emoluments of the office for several years, and in all the counties the land on which 
the house is to be erected must be bought or leased, for the Clerk would have no right 
to build an office on the public square of his own authority. Yet itis his duty to 
keep his office at the place where the Court is held, and to keep safely and securely 
all the books, papers, &c. This cannot be done without presses, desks, &c., and 
these are provided for by the act. Another thing is necessary, and that is a house, 
to put and keep these things in. It is the duty of the Clerk to provide this house, 
where none is provided; and how is he to doit? Shall he be compelled to take his 
own private property for public use without compensation? This would be contrary 
to the State constitution. See declaration of rights, act 13, section7. Where is the 
Clerk’s compensation for the use of the house? To say that the fees of office are 
his compensation, will not do. The answer ta that is, the laws have given those fees 
2s a compensation for services. And to say that the afficer accepted the office, sub- 
ject to this burthen, and is therefore bound to furnish the house at his own expense, 
would be paying a poor compliment ta the wisdom and justice of the Legislature. 
If it be right to make him furnish the house without compensation, why is it not al- 
so right to make him buy the books, and furniture also, at his pwn expense? It ig 
conceived no satisfactory answer can be given to this questiqgn. We cannot suppose 
then the Legislature would desire or intend to use private property in this way, for 
(143) public use. We, therefore, are of opinion, that the Legislature intend by the 
words other necessaries to include the house in which the office is kept. The same 
General Assembly that passed this law, in the same session passed a law allowing the 
Clerks of the Supreme Court office rent, wherein nothing is said with regard to office 
rent being allowed to the Clerks of Circuit Courts; and the Attorney General insists 
that this circumstance furnishes eyidence that the General Assembly did not intend 
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that these Clerks should be allowed any office rent. In construing the intention of 
the General Assembly in relation to this matter, we must look at the difference of 
situation of these two classes of Clerks. With regard to the counties, the law re- 
quires that they should have land, a public square at least, on which a Court House, 
jail and public offices are to be built. The offices to be built as soon as the condition 
of the county funds will admit of it. It is made the duty of the County Court, 
therefore, to provide houses for the public offices belonging to the counties, and until 
this is done, the county has no right to throw this burthen on the Clerk; but should 
pay rent unless some equivalent is given to the Clerk for the use of his house. But 
with regard to the offices of the Supreme Court, the case is entirely different. It is 
not the duty of the State to build public offices in every place the Supreme Court may 
be holden; nor would it be wise todo so; for the Courts are continually liable to be 
changed from one place to another; and as no offices or houses are required by law 

to be provided at the public expense in this particular, the Legislature have made an 

") express and permanent provision on the subject. And by this provision it is clear, 
») the Legislature clearly thought it unjust to require the Clerks to furnish the house. 


a Why then is it less unjust to require the Clerks of the Circuit Courts to do so until 
? the counties shall see fit to provide these houses? This view of the subject satisfies 
a us that the Circuit Court did right in making the mandamus peremptory. 

a The judgment is affirmed with costs. The cause is remanded for further proceed- 
bg ing 
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(144) Tompxins, J., dissenting. 










Although I am much inclined to think that the Clerk of the Circuit of Boone 
county has a fair claim on the county of Boone for office rent, yet 1 am as much in- 
clined to believe that the Legislature did not intend, by the 5th section of the act to 
provide for the appointment of Clerks of Court, &c., to authorize the Clerks to have 
such an account audited and allowed by the Circuit Court. And if that were not 
the intention of the Legislature, the Clerk could have no redress, on the refusal of 
the County Court to pay his account, but to sue the county. 
I therefore think the judgment of the Circuit Court ought to be reversed. 


es 


(a.) See St. Louis County Court v. Ruland, 5 Mo. R., 270. 
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FENTON v. PERKINS: 


it A-note on John Mickle will not satisfy a contract for a note on John McMickle, 


unless it can be proven that the note on John Mickle was the one specially con- 
tracted for. 

2. The Courts can take judicial notice of the abbreviation of a man's given name, 
without violence to the law of the land, but quers as to the family name. 


ERROR to the Circuit Court of Boone county. 
Tomrkins, J., delivered the opinion of the Court. 


This action was commenced by Fenton against Perkins before a Justice of the 
Peace. Judgment being given against Perkins, he appealed to the Circuit Court of 
Boone county, where judgment being given for Perkins, Fenton, for the second time, 
brings up the cause here to reverse the judgment of the Circuit Court. It was proved 
before the Circuit Court, that some time in February, 1830, the plaintiff and defend- 
ant traded with each other: Fenton gave Perkins a horse worth thirty or forty 
dollars for two notes, one made by Perkins himself to Fenton for five dollars, the 
other note (as the witness expressed it) on John Mc Mickle for seventy-five dollars. 
The horse was delivered to Perkins, and he agreed to leave the notes with Dr. Ben- 
(145) net. Fenton, on application to Dr. Bennet, was offered two notes, one of 
which only he received, which was the note of Perkins; the other purported to be 
made by John Mickle. He refused to receive the last, alledging as a reason that he 
was entitled to have the note of John McMickle. To prove that the parties con- 
tracted for this particular note, the defendant gave in evidence that he had been seen 
by the plaintiff in error and others, to have some months before a note commonly 
called a Martin and Mc Mickle note, several of which were said to be in circulation, 
purporting to be made by Mc Mickle to one Martin, and which were thought to be of 
doubtful character; but it was not proved to be signed by John Mickle. Little 
other evidence was given. It was proved that the note when traded for was at Per- 
kins’ house, and was understood by Fenton to be already in existence, and there was 
no conversation about the time when it had become due, or whether then due, or 
when it would be due. This Court, when the cause was up before, decided that 
Fenton was entitled toa note signed by John McMickle, unless it could be proved 
that this note was specially contracted for. Lest the former decision of the Court 
should be misunderstood, it will be here observed that the Court decided that Fenton 
was, under the circumstances of this particular case, entitled to a note signed by 
John McMickle, and that his handwriting should be intelligible, unless it could be 
proved that this particular note was understood ‘to be the subject matter of the con- 
tract, because it was considered that Perkins had no right to impose on Fenton the 
task of proving that Mickle was intended for McMickle. The abbreviations of a 
man’s given name are so common, that, without any violence to the law of the land, 
the Courts may take judicial notice of them; but can it be said so of the family 


name? This name, it may be also observed, is abbreviated in the initial letters, 




















w 
is 
di 
( 
( 
k as 
i an 
é 
: Wi 
ie it: 
* sa 
# tri 
Be: Co 
= 
% } 
s ils 
Fe 
ie a) / 
* 4 r 
a the 
} yar 
FY ‘4 
= law 
‘ was 





Geetha ea ccee cuban oer tree eee ee 



















pial Si itt te i oneomien . 
die Seniesa “pn ENS he segs 






FAYETTE DISTRICT, DECEMBER TERM, 1832. 














Fenton v. Perkins. 





whereas the usual abbreviations are in the final letters. The majority of the Court 
is inclined to believe, that notwithstanding the small value of the horse, and the un- 
disputed and well established solvency of John McMickle, that the testimony was 
(146) altogether insufficient'to justify a jury to find a verdict for the defendant ; and: 












as the former verdict was given for the defendant, under the influence of direction: 
& of the Circuit Court, deemed by this Court to be erroneous, we think that the Cir- 
‘ cuit Court ought to have granted anew trial. Its judgment is therefore reversed, 
™ and the cause remanded to be proceeded in according to this opinion. 

‘ Wasu, J. dissenting. 

q I dissent from the opinion of the Court. Lookingat the record, I am not satisfied 
: with the verdict of the jury. As a juror, 1 would:not have concurred in rendering 
= it; and as the Judge of the Circuit Court, I should probably have granted a new 
trial. But the question is now a different one. This Court will control the Circuit 


Pen 


; Court in the exercise of its discretion in those cases only, where it can see that that 
. liscretion has been clearly abused. In this case if the finding of the jury be im- 
proper, it is so because they have found without sufficient evidence, and not because 
‘hey have found against evidence or the weight of evidence. The evidence on the 
= part of the plaintiff shows that Fenton contracted fora note on John Mc Mickle, and 
if the note left at Dr. Bennet’s was signed by John McMickle, it was in fact and in 
law a note on John McMickle, though signed by the name of John Mickle. There 
was a good deal of evidence (not very direct it is admitted) tending to show the note 
left at Dr. Bennet’s was the identical note contracted for ; and not a tittle of evidence 















e ) show that it was not the note intended. Under the instructions of the Court prop- 
. ly given, the jury weighed the sufficiency of the proof, as was their province to do, 
| :ni found in effect that it was the note contracted for, and there is nothing shown to 


preclude the jury from so finding reasonably. A mere dissatisfaction with the finding 
f the jury, will not in many cases authorize the Circuit Court to set aside the ver- 
liet and grant a new trial; and where we cannot see plainly that the finding has 
heen against evidence, or without any evidence at all, we should take it that the Cir 

‘uit Court has exercised: its diseretion soundly in refusing the new trial. 


SUPREME COURT OF MISSOURI. 


(147) Jim (A SLAVE) v. THE STATE. 


1. In a case of murder, being the slave of the Judge of the Circuit in which the in- 
dictment is found, creates such an interest in the Judge as will entitle the slave to 
a change of venue. 

2. The statute law not only permits but makes it the duty of the Judge to change 
the venue in criminal cases, where the Judge himself has an interest in the cause. 


ERROR to the Circuit Court of Howard county. 
Tompkins, J., delivered the opinion of the Court. 


At the February term of the Circuit Court for Howard county, for the year 1832, 
Jim was indicted for the murder of William B. Johnson, and pleaded not guilty, and 
issue was then joined. Afterwards he filed a petition for a change of venue. In 
this petition he stated that, at the time when this indictment was found, he was the 
slave of D. Todd, and that he still was his slave; and that said Todd, at the time of 
finding said indictment, was the Judge of the Circuit Court of Howard county, and 
that he still continued to be so. The Court did not grant the petitioner’s prayer. 
He then moved for leave to plead the facts stated in the petition to the jurisdiction of 
the Court. His motion was overruled. He then, by leave of the Court, pleaded the 
same facts in bar of the prosecution. ‘To this plea a demurrer was filed on the part 
af the State, and sustained by the Court. ‘The prisoner was then put upon his trial, 
and being found guilty, a motion was made in arrest of judgment, and overruled by 
the Court ; judgment was then pronounced, and to reverse this judgment the writ of 
error is prosecuted. 

Leonard for the prisoner. At the last term of this Court, a transcript of the 
record of the judgment was produced here,and the Court moved for a writ of error 
and supersedeas, which was granted. The record is now certified to this Court, and 
the plaintiff here has assigned for error, 

First. The refusal of the Court to award a change of venue. 

Second. The refusal of the Court to permit the prisoner to plead to the jurisdiction 
of the Court, the facts suggested in his petition. 

(148) Third. The judgment of the Court for the State, upon the demurrer taken 
by the Attorney General to the prisoner’s special plea in bar. 

Fourth. The refusal of the Court to arrest the judgment on account of defect of 
jurisdiction. 

At the last term, when application was made for this writ of error, it was objected 
on the part of the State, that a writ of error would not lie in treason or felony, and 
that if it would, it could only be brought with the consent of the Attorney General. 
That objection may be renewed at the present term, and will therefore now be an- 
swered. 

The question might and perhaps ought to be considered at rest by the cases which 
have already been adjudged in this Court: (a slave) against the State, decided in the 
Second District at the term 1831, and Sams against the State, decided in this District 
at the last December term, are cases directly in point. In support of this jurisdic- 
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Jim (a slave) v. The State. 


tion, they were brought into the Supreme Court by writs of error, taken by the 
defendants below, to reverse Circuit Court judgments given against them upon indict- 
ments for murder, and in the first case the judgment was reversed, and in the last 
affirmed, and in neither case was the consent of the Attorney General asked or giv- 
en. In Callaway v. The State, 1 Mo. Rep. 212, and Blunt v. Shepherd, 1 Mo. Rep. 
219, the opinions expressed by the Court do in effect affirm its jurisdiction in the 
present case ; but it is not proposed at this time to rely upon the authority of these 
cases. The Constitution and laws of this State furnish ampie ground to uphold this 
jurisdiction, independent of any construction which may have been given to our 
Constitution and laws by the judgments of this Court. The constitutional (amend- 
ments of 1822, 2 sec.) vest the judicial of the State in a Supreme Court, Circuit 
Courts, and such inferior tribunals as the General Assembly may from time to time 
ordain and establish. It then proceeds to distribute this power, and in art. 5, sec. 2, 
declares that the Supreme Court, except in cases otherwise provided in that instru- 
ment, shall have appellate jurisdiction only, which shall be co-extensive with the 
State, under the restrictions and limitations in the Constitution provided. These 
(149) restrictions and limitations are found in the 5th sec. of the 5th art., which 
provides that ‘* the State shall be divided into convenient districts, not to exceed four, 
that in each district two terms shall be held annually, and that the Court when sitting 
in either district, shall exercise jurisdiction over causes arising in that district only ;” 
and the excepted cases in which this Court is authorized to exercise original juris- 
diction, are enumerated in the 3d sec. of the 5th art., where the Court has authority 
conferred upon it ‘to issue writs of habeas corpus, mandamus, quo warranto, and 
ther original and remedial writs, and to hear and determine the same.” ‘The appel- 
late jurisdiction of this Court therefore extends over all the judgments both civil and 
criminal that are given in the Circuit Courts, For it is expressly declared to be co 
extensive with the State. To whatever subject or place the original judicial power of 
this State will reach to that subject and to that place, the appellate jurisdiction of 
this Court extends also; your jurisdiction has the same extent and limits that the 
former has, and no other. And this great and extensive power is conferred upon 
this tribunal by the people, not by their agents ; by constitutional, not by legislative 
enactment. The Legislature therefore cannot enlarge nor diminish it, they can 
ueither add to nor take from it. And whenever a case of appellate jurisdiction 
irises, and the authority of this Court is invoked, the Court is bound to exert it, it 
cannot decline the jurisdiction. It is the constitutional right of every subject of the 
laws of this State to claim its exercise. Such is the view taken by the Supreme 
Court of the United States, of the power of that tribunal under the Federal Consti- 
tution, which in this particular is similar to our own, Durousseau v. the 
United States, 2 Pet. Cond. Rep. 382; Marbury v. Madison, 1 Pet. Cond. Rep. 
2835 but whether this Court can exert the power thus vested in it, without 
the aid of a legislative act providing the means by which it may be exercised, 
's a question certainly of great moment; but one that need not now be dis- 
cussed. In Chesolm’s executors againt the State of Georgia, 2 Pet. Cond. Rep., 
(150) and in New York v. New Jersey, 5 Pet. U. S. Rep., 284, the Supreme Court of 
the United States appear to express and act upon the opinion, that the legislative act 
is necessary to give the powers of that Court activity. And the same opinion in re- 
lation to the powers of this Court, seems to have been entertained by the Court in 
English v. Mullanphy, 1 Mo. R., 780, and in Blount v. Shepherd, 1 Mo. R,, 219, the 
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appellate jurisdiction of the Court was exercised in a case where the Legislature sent 
have not merely failed to provide a writ by which it might be exerted, but had ex- (152 
pressly withheld the necessary writ for that purpose; but, however, this question BR@ to, 
may be settled. The act of the General Assembly, 2 Rev. L. Mo., 491, adopting the [iy rects 
common law of England, and the 17th sec. of the Ist chap. of the act concerning FR). .4. 
“ Courts,” 1 Rev. L. Mo., provide ample means by which this Court can exert its m felon 
appellate jurisdiction over a final judgment of the Cireuit Court given against ade- BQ it. 
fendant on an indictment for murder. The former act, by adopting the common law, [iF Shaw 
introduces into our jurisprudence a writ of error, and the latter act authorizes this J 

Court in common with all other Courts, “ to issue all writs which may be necessary BR |, 
in the exercise of their jurisdiction, according to the principles and usages of law.” BR y);, 
By these acts a writ of error is provided, and authority is given to this Court to issue C lebat 
it. By means of this writ, this Court may exertits appellate jurisdiction in the present : 

case, if by the common law it is an appropriate writ for the revision of the present BR pone. 
judgment. At common law a writ of error lies to every final judgment, whether HR yor 
civil or criminal, and to every award in the nature of a final judgment of a Court of RR yi , 
record, proceeding according to the course of the common law. Co. Lit., 288, 6 i 

Bac. Abr., title “error.” The Queen v. Patty and others, 2 Salk., 504; 2 Ld. Rayd. 

1105 ; 3 Mass. Rep., 187, 305; and in England a commission from the King issuing 

out of Chancery under his great seal, to the Judges of a Superior Court, authorizing TR ..on; 
them to examine the record, and on such examination to reverse or affirm the judg- D thes 
ment according to law. Bac. Abr., title “error.” In furnishing this writ,the gene- BR i). th 
(151) ral law of the land has provided the means by which this Court can exert its ment 
constitutional jurisdiction over all the final judgments of a Circuit Court, and ex- tion ; 
pressly authorized this Court to use the writ, if it is necessary, in the exercise of its TR the y 
jurisdiction. And tothe objection that the Legislature did not intend to allow the Court 
writ in criminal cases, or they would have given it expressly, as they have in civil HRW alread 
cases; the answer is obvious. If the constitutional power of this tribunal cannot FR jot 4 


be exercised, without some law prescribing the manner in which it should be exer- (153) 
ted, it is as much the duty, of the General Assembly to enact such a law, as itis TR tion o 


the duty of the Executive to fill this Court with its constitutional number of Judges. please 
And if a mode in which this Court can exert its constitutional power is prescribed tution 
in a general system of law which the Legislature has adopted, we cannot in decency of the 
presume that the General Assembly tacitly intended, in violation of its duty, to for- TR shall 
bid this Court from adopting that mode of exerting its authority. Such a construc- [RW dictior 
tion of the laws of the land, would be an unwarrantable reflection by the judicial FR® posed 
department upon a co-ordinate branch of the government. And if this Court can : ant 


ee Be 
rie Be 


Te RPS Snes 
a 5 


entertain jurisdiction of a writ of error in any case where it is not expressly author- [B® tion o 
ized by statute to do so, it will be no difficult matter to show how little ground those B® Gener 
have to stand upon, who assert that this jurisdiction cannot be exerted over prosecu- [B® or wit 
tions for treason or felony, without consent of the Attorney General. If such was tion o 
the law of the land, it would not only be a just reproach to our jurisprudence, buta FR under 
strange anomaly in our legal system. That this tribunal, which was intended as the judgm 
ultimate and great constitutional guardian of the rights of the citizen against all en- any ed 
croachments and violations, whether committed by individuals or by the government, ment P 
and whose appellate jurisdiction the Constitution expressly declares shall be co- B® the rex 
extenstve with the State, should not be allowed to extend its protection to the life of points 
a citizen put in jeopardy by a prosecution for treason or felony, unless with the con- Firs 
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sent of a particular officer of the government, to be given or withheld acccording to 
(152) his arbitrary will and pleasure, is a proposition well calculated to excite our 
astonishment, and those who assert it, ought to furnish undoubted proofs of its cor- 
rectness, before they can expect to command for it our assent. By the laws of Eng- 
land, a party defendant cannot have a writ of error upon a judgment in treason or 
felony, without the consent of the King expressed by his Attorney General. These 
writs of error, in all civil cases, and also in all criminal cases other than treason and 
felony, are demanded of right and granted ex debito justicie. Even the King himself 
cannot refuse them. But in treason and felony, they are not writs of right, and are 
only granted with the consent of the King, expressed through his Attorney General. 
‘This consent it is true is now, however, rarely refused and is always given when a 
‘ebatable question can be made upon the record, per Lord Eldon in Mathews v. War- 
ner, 4 Ves. jr., 207; but yet the writ is never issned without such consent. And 
hence it is argued that under our Constitution and existing laws, this Court cannot 
exert its appellate jurisdiction over a judgment in treason or felony, by means of a 
writ of error, without the like consent of the chief law officer of the State. Now 
it is to be observed, that according to the theory of the English law, it is the King’s 
writ which confers the jurisdiction upon the Court to hear and determine the cause; 
and, therefore, in England a writ of error is not merely a process to remove a judg- 
iment from an inferior to a superior Court, but it is also the commission or warrant of 
the Sovereign to the Judges of the Superior Court which authorizes them to exam- 
ine the record and reverse or affirm the judgment. All their authority over the judg- 
ment is derived from the writ, and without a writ they have no appellate jurisdic- 
tion; but the jurisdiction of this Court is derived from the Constitution and not from 
the writs which the Court is authorized to issue. These writs confer upon our 
Courts no authority, but are the mere instruments, the modes in which the authority 
already vested is exercised. It is not pretended in England, that a writ of error is 
not a common law mode of exerting appellate jurisdiction over judgments in treason 
(153) and felony; but it is the undoubted law of England that no appellate juris«ic- 
tion over any such case exists in any of their Courts, unless the Sovereign shall 
please to confer it, by issuing his writ of error for that purpose ; but here the Counsti- 
tution has already conferred the jurisdiction, and no authority can exist in any officer 
of the government to determine when these powers shall be exerted, and when they 
shall be dormant. Even this tribunal itself has no such discretion. Both the juris- 
diction, and the obligation to exert it, if there is any mode prescribed by law, is im- 
posed by the Constitution. There is therefore no analogy between the cases. It is 
manifestly no ground for inferring that this Court cannot entertain jurisdic- 
tion of a writ of error, in treason or felony, without the consent of the Attorney 
General: because the British King has, at common law, a discretion to grant 
or withhold at his will and pleasure, from his superior Courts, appellate jurisdic- 
tion over such cases. It may therefore, we think, be safely affirmed that this Court, 
under the Constitution and existing laws, has appellate jurisdiction over the present 
judgment, and is bound to exercise that jurisdiction by writ of error, independent of 
any consent to be given by the Attorney General, or by any other officer or depart- 
ment of the government. The question then will be whether there is any error in 
the record, and in the prosecution of this inquiry, we propose to raise only two 
points at present for the consideration of the Court. 
First. That the Circuit Court erred in refusing to change the venue. 
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Second. That the Circuit Court erred in giving judgment for the State, upon the 
demurrer taken by the Attorney General to the prisoner’s special plea in bar. Upon 
the first point two questions will be made. 

First. Whether there is any law in force, in making it the duty of the Circuit 
Court to award a change of venue, upon the facts suggested in the prisoner’s petition 
for that purpose. 

Second. Whether these facts, and the refusal of the Court to award a change of 
(154) venue, are so preserved in the record as to enable this Court to declare that 
there is error in such refusal. 

In examining the first question, the attention of the Court will necessarily be 
called to the following acts of the General Assembly. The “ Court Act” of the 7th 
January, 1825, 23 sec. 1 chap. (Rev. L. Mo.,1 vol., 276), The “ Venue Act” of the 
16th of February, 1825, (2 Rev. L. Mo., 786). The “ Amendatory Venue Act” of 
1829, ( Session Acts of 728-29, p. 59,) and the “ Venue Act” of 1831, ( Session dets 
of 1830-31, p. 93). The 23d section of the “ Court Act,” among other things, 
provides that no Judge of the Circuit or Probate Court, shall sit in the determination 
of any cause or proceeding, either civil or criminal, in which he is interested or related 
to either party,or who shall have been of counsel; but such cause or proceeding, if pen- 
ding in the Circuit Court, shall be removed to some county where such objection does 
not exist according to law.” It then proceeds to direct the mode of proceeding, where 
the cause is pending in the Probate Court, and concludes with the proviso, “ that in 
no criminal cases shall the venue be changed, without the consent of the defendant.” 
The Ist section of the “ Venue Act” of 1825, authorizes a change of the venue in 
civil proceedings in certain cases, provides a mode of obtaining it by petition to the 
Court in term, or to the Judge in vacation ; stating the facts verified by oath of the 
‘applicant, and also authorizes the Court to change the venue, without the application 
of either aarty, if the Judge is interested, or related to, or has been of counsel for 
either party.” The 2d section provides, that any defendant in any indictment or in- 
formation, shall be entitled toa change of venue, if he shall fear that he will not re- 
ceive a fair and impartial trial, on account that the Judge is interested or prejudiced, 
or that the minds of the inhabitants of the county are prejudiced against him,” and 
directs the mode of obtaining the change of venue, to be by petition to the Court in 
term, or to the Judge in vacation; stating the facts, and verified by affidavit. The 
3d section of the act directs the mode of certifying the record when the venue is 
(155) changed in vacation, and expressly authorizes the Court to which the venue is 
so changed in vacation, to hear and determine the cause. This act contains neithe: 

of these provisions in relation to cases removed in term. The Ist section of the 
amendatory “ Venue Act,” directs the Clerk to do and perform all things when the 
venue is changed in term, which he is required by the 3d section of the amended act 
to perform where the venue is changed in vacation. And the 2d section directs the 
manner of certifying the record in criminal cases, where two or more are indicted 
and the venue is changed only as toone. ‘These are the only legislative acts that 
have any bearing upon the question now under consideration, except the last venue 
act of January, 1831. If that act had never been passed, no doubt could have exist- 
ed as to the obligation of the Court to have awarded a change of venue upon the 
facts suggested in the prisoner’s petition. These facts disclose the existence of av 
interest in the Judge of the Howard Circuit Court, within the words of the 23d sec- 
tion of the “ Court Act”? of 1825. He was the owner of the slave about to be pit 
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upon trial for his life. Upon the issue of that trial depended his rights of property 
in that slave. Here then was a full, clear, direct and strong interest in the Judge, and 
although it was an interest in favor of the prisoner, it was yet an interest within both 
the words and spirit of the statute. It was both the policy and intention of the Le- 
gislature to provide a tribunal for the determination of criminal cases above all ex- 
ceptions. A Court upon whose disinterestedness, not only the prisoner, but the 
whole community might repose with perfect confidence. The General Assembly has 
therefure prohibited an interested Judge from sitting in the determination of any 
criminal cause: and made it the duty of the Court to remove such cases to some 
county where the objection does not exist, provided the prisoner consents to such re- 
moval. This proviso was manifestly inserted to save the constitutional right of the 
accused, “a trial by ajury of the vicinage,” which the Legislature supposed would be 
impaired by a removal of the cause without his consent. The Legislature prohibi- 
(156) ted the trial of criminal cases before an interested Judge, and then went as far 
1s they thought they constitutionally could go, to provide for the trial of such causes 
na disinterested tribunal. In the case at bar, therefore, the interest of the Judge 
sclosed in the prisoner’s petition, disqualified him from sitting in the trial of the 
case, ousted the Court in which he presided of all jurisdiction to hear and determine 
t, and made it obligatory upon the Court, if the prisoner consented, to remove the 
ceeding to some county where the objection did not exist. And by such an orde: 
){ removal the Court designated in it to receive the cause, would have become pos- 
essed of it, and have acquired by necessary implication, jurisdiction to hear and de- 
termine it. But it is argued that if there is no authority inthe Court where the cause 
riginated, to remove it for trial into another jurisdiction, that then it must be tried 
in the county where it arose. Assuming for the present the correctness of this po- 
sition, (which is, however, as we think, far from being a legal conclusion from the 
premises,) then the question will be, whether the authority given in the 23d sectio: 
if the Court act, to remove a case where the Judge is interested, is taken away by 
any subsequent act of the Legislature. ‘The iast “ venue act” of Jan., 1831, (session 
acts of 1830, 31 p.) repeals in express terms the venue law of 1825, and the amenda- 
tory venue law of 1829, and only authorizes the removal of causes in civil cases 
pending in the Circuit Courts where the Judge is interested or related to, or has beer 
of counsel for either party, and provides the mode of removal. No part of the 23d 
section of the “Court act ” is expressly repealed by this act. This is not pretended. 
The whole express repealing force of the “last venue act”? is spent upon the venue 
act of 1825, and the amendatory venue act of 1829; but it is insisted that so much 
if the 23d section of the “Court act” as gives the authority to remove a criminal 
case, is repealed by implication, and the argument is that the “venue act” of 1825, 
and the amendatory venue act of 1829, are the only statutes which prescribe the 
mode of removing causes, and that as the prescribed manner of removing is taken 
(157) away, the authority to remove is extinguished by implication. Do the words 
“according to law” in the 23d section of the Court act, necessarily refer to the 
statute mode of removing causes? They are large enough to embrace a common 
law, as well as a statute mode. Besides, this argument is not altogether correct iu 
point of fact. For the 23d section of the Court act gives authority to remove a crimi- 
nal case where the Judge is related to, or has been of counsel toa party, and yet nei- 
ther the venue act of 1825, nor the amendatory venue act of 1829, prescribe any 
statute mode for the removal of such causes; but there is no necessity for pressing 
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this objection against the argument. For admitting that the venue law of 1825 did 
prescribe a mode for the removal of every class of cases directed to be removed by 
the 23d section of the Court act, does it follow that the repeal of a particular statute 
mode of removing causes, is a repeal by implication of an independent statute, direct- 
ing the cause to be removed? If the 23d section of the Court act had merely direc- 
ted the causes therein enumerated to be removed, without prescribing the manner of 
removal, either expressly or by reference to some other statute, would the enactment 
have been void? In fhe case supposed, would not the will of the Legislature have 
been sufficiently manifested, and would tiie Courts have been at liberty to disappoint 
that will, because the particular mode of removal was not pointed out? Whenever 
the judicial or any other department of the government is authorized or directed to do 
an act, all the means necessary toaccomplish the act, are given by implication. This 
isa general principle of construction and of universal application. In construing 
constitutional grants of authority, it is always held that where a power is granted, 
the means of executing the power are granted by necessary implication. And the 
same principle is expressly recognized by the common law as applicable to the con- 
struction of statutes. Whenever a provision of a statute is general, every thing which 
i3 necessary to make such provision effectual, is supplied by the common law. Bae. 
(158) 46r., title “ statute,” letter B. and Ist Inst. 235, and 2nd Inst. 222, are cited. 
“Whenever a power is given by a statute, every thing necessary to make it effectual 
is given by implication.” Bac. Abr., title “statute,” letter B. and 12 Rep. 130-1, 
and 2 Insf. 306 are cited. And these things are said to be incidental to a statute 

Now if the 23d section of the “Court act”? would have been effectual, although no 
mode of removal iad been prescribed in that or any other statute, does the venue act 
of 1831, which repeals the venue laws of 1825 and 1829, in which the mode of re- 
moving cases is prescribed, repeal by implication so much of the 23d section of the 
“Court act” as directs criminal cases in which a Circuit Judge is interested, to be 
removed out of his jurisdiction? If the 23d section of the Court act would have 
been effectual and valid without the aid of the venue laws of 1825 and 1829, is it not 
clear that the repeal of these laws cannot touch the validity of the authority to re- 
move conferred by the Court act? Repeals by implication are never favored, and we 
have no hesitation in saying, that it would be the duty of this Court, if the case re- 
quired it, to struggle hard against an implied repeal of the section under considera- 
tion. If the authority conferred by this section is extinguished, a Circuit Judge must 
either try a case in which he is directly and deeply interested, or offenders of the 
highest grade may go unpunished for want of a competent tribunal to try them. It 
is against natural equity and the moral sense of mankind to permit an individual) to 
sit in judgment in a case in which he has aclear strong interest. And the same 
strong feeling of impropriety is excited in the ¢eommunity by permitting high offend- 
ers to go unpunished for want of a disinteresfed tribunal! to investigate their guilt and 
inflict the penalty. It has been held even in England, where parliamentary omnipo- 
tence is acknowledged, that a statute against natural equity is void, and the very case 
faken as an illustration is that of an act of Parliament making a man judge in his 
own causes. Bac. Abr., titled “statute,” letter A. Even those English writers who 
deny this general doctrine, admit that where some collateral consequence arises out of 
(159) the general words of a statute, which is un.easonable and contrary to natural 
law, the Courts are in decency to conclude, that this consequence was not foreseen 
by Parliament, and therefore they areat liberty to expound the statute by equity and 
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quoad hoe disregard it. And therefore they say that if an act of Parliament gives a 
man power to try all causes that shall arise in his manor, of Dale, it shall be so con- 
strued as to exclude him from exercising jurisdiction over his own case, although it 
arises Within the manor. 1 Black. Com.91. And if a statute ought to be construed 
against the express letter in order to avoid the gross impropriety of giving an indi- 
vidual jurisdiction over his own cause, surely this Court will not favor a repeal by 
mplication, when the effect of such repeal is to bring upon the laws of this State the 
just reproach either of compelling a Circuit Judge to sit in the trial of a cause in 
which he is interested, or of failing to provide a disiterested tribunal for the trial of 
in individual upon an accusation of murder. We submit, therefore, whether this 
Court will not affirm the truth of these propositions. That the 23d section of the 
Court act of 1825 is in force, and untouched by the repeal of the venue acts of 1825 
ind 1829. That the facts suggested in the prisoner’s petition disclose an interest in 
the Judge of the Howard Circuit Court within the meaning of that section, ousted 
the Court of its jurisdiction to hear and determine the case, and made it the duty of 
that tribnnal, if the prisoner consented, to remove the cause for trial to some jurisdic- 
tion where the objection did not exist. And that in the absence of any statute mode 
f removal, it was competent for and the duty of the Court to provide a mode. 


The other question involved in the point now under consideration, is, whether the 
lisqualifying facts suggested in the prisoner’s petition, and the refusal of the Court te 
remove the cause to some other jurisdiction, are so preserved in the record as to ena- 
ble this Court to pronounce that the Circuit Court erred if refusing the change of 
venue. The record shows the fact, that after the cause was put at issue, and before 
the calling of the jury, the prisoner applied to the Court to remove the cause. It 
(160) also discloses the facts upon which that application was predicated, by pre- 
serving in the record the petition in which they are alledged ; and it contains the pro- 
ceedings and judgment of the Court upon the application. So far there would seem 
to be no difficulty. The application, the suggestions of fact in the petition, and the 
refusal of the Court to award a change of venue, are all in the record, and must be 
considered as facts of the record. Upon what principle are these things to be re- 
jected, as forming no part of the record of the present suit? What isthe record but 
i history of the proceedings of the Court in the case? Many cases of the removal 
of criminal prosecutions occurred in our Courts under the venue act of 1825, and in 
all those cases was not the application for the change of venue, the suggestion of 
facts in the petition, and the judgment of the Court awarding or refusing a change 
of venue, part of the record of those suits? Was this ever denied, and can it be de- 
nied? In such a case, how is the Court in which the indictment was found, dis- 
charged upon the record from its obligation to determine the cause; or how is the 
Court to which the cause is removed invested upon the record with jurisdiction to try 
it, unless the application, the facts suggested in the petition, and the award of the 
Court are to be considered as part of the record? If, under that statute, upon a suf- 
ficient suggestion of facts, a Circuit Court had refused a change of venue, or had al- 
lowed a change upon an insufficient sugffestion of facts, would not there have been 
error in the proceedings, to which the appellate jurisdiction of this Court would have 
extended? And yet, how could this Court have exerted jurisdiction, without con- 
sidering the application, the facts suggested, and the allowance or disallowance of 
the change of venue as parts of the record? And how is the case at bar to be dis- 
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tinguished from the case put? It is true that in the case put by way of illustration 
the cause is removed in the mode prescribed by a statute; but in the case at bar, no 
statute mode of removal exists. But can this difference make any distinction between 
the cases, as to the question whether the proceedings had upon an application for the 
(161) removal of a cause, shall be considered part of the record? The statute pre- 
scribing the mode of removal, does not expressly declare that these proceedings shal! 
be a part of the record; but yet they must be, and are so considered. ‘They are ma- 
terial proceedings in the correct determination of the cause; they are proceedings in 
which the inferior Court may commit error to which the appellate jurisdiction of this 
Court extends, and over which it cannot be extended without so considering them 
:nd they are capable of being and are in point of fact sufficiently preserved in the 
cord. To the objection that from aught that appears upon the record, the change of 
enue may have been disallowed because the matters suggested in the petition were 
intrue in point of facet, it might perhaps be answered that the verification of the pe- 
ion by the oath of the party, ought to be considered conclusive as to their truth not 
ty in analogy to what the Legislature prescribed in the venue act of 1825; but 
ilso to avoid the gross absurdity of suffering a Judge whose jurisdiction is contested 
u the score of interest to try the question as to the existence of that interest ; but 
aimitting that the oath of the applicant is not to be considered as conclusive and that 
the truth of the facts may be contested, the question then is, whether this record 
shows that the change of venue was disallowed, because the matter suggested was 
untrue in point of fact or because it was insufficient in point of law to warrant the 
removal of the cause to another jurisdiction? There were only two legal modes of 
disposing of the prisoner’s suggestion, a demurrer and a traverse. The latter would 
have brought up the question of fact, whether the matter suggested was true, and 


the former the question of law, whether, admitting it to be true, it was sufficient in 


jaw to warrant the removal. Now if the record shows that the suggestion was not 
disposed of upon a traverse which raised the question of fact, then of course it 

ist have been disposed of upon a demurrer, which admitted the truth of the 
facts; but contested their sufficiency in point of law to warrant the removal ot 

e cause. But if there had been atraverse of the facts, there must have been a trial 
(162) of the traverse by a jury, not only because such is the mode of trial for ascer- 
sanctified by the constitution ; but because there was no other mode of trial in this 
case, which did not involve in it gross absurdity, of permitting a Judge to try the 
preliminary question of his interest in order to determine the ultimate question of 
his jurisdiction, And if there had been such a trial of the truth of the suggested 
facts, there must have been also in the history of the suit a record of such trial and 
verdict in order to have justified the Court upon the record, in refusing to remove the 
case and in proceeding therein to find judgment and execution. But this record 
shows no trial and no verdict of a jury, affirming or negativing the truth of the sug- 
gested facts. The cunclusion, therefore, is in accordance with the truth of the case, 
that the matter of the petition was disposed of upon an ore tenus demurrer, admit: 
ting the truth of the matter, but contesting its sufficiency in point of law to warrant 
the removal of the cause to another jurisdiction. Such too is a fair interpretation of 
the entry in the record containing the award of the Court upon the matter. And in 
this view of the case, it is now pefectly immaterial whether the facts suggested in 
the petition were true or false. If the judgment of the Court refusing to remove the 
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cause was given upon the question of law, and was in point of law erroneous, that 
judgment must now be reversed. 

Second point. The second matter relied upon as error in the record, is the giving 
of judgment for the State upon her demurrer to the prisoner’s special plea in bar. 
The matters stated in this plea are the same that were suggested in the prisoner’s pe- 
tition for a removal of the cause, and are here relied upon as a bar to the prosecution 
against the prisoner in the Howard Circuit Court. And the only question is whether 
they constitute a good bar? Whenever a Court has no jurisdiction over the cause, 
the facts disclosing that defect of jurisdiction constitute a good pleain bar. This 
doctrine is founded on plain legal principles laid down by elementary writers and 
(163) supported by the adjudged cases. In 1 Chit. Plead. 427, it is said that when 
a Court has no jurisdiction at common law, or it has been taken away by act of par- 
liament, such want of jurisdiction may be pleaded in bar or given in evidence under 
the general issue. In Parker v. Elding, (1 East. R. 352,) which was an action of 
assumpsit in King’s Bench, a verdict was taken on the trial for the defendant, because 
the jurisdiction of the Court had been taken away by act of parliament, and the 
Court when moved for that purpose refused to set aside the verdict. In Pennsylva- 
nia the Courts put a stop to the proceedings at any stage, on its being shown that 
they have no jurisdiction. Mambhardt v. Soderstrom, 1 Bin, Rep. 138. Moon v, 
Wait, 1 Bin. Rep. 219. In the federal Courts it is well settled, that want of juris- 
diction may be taken advantage of by demurrer, or upon the trial, by motion in arrest 
f judgment, or upon writ of error. Wood v. Waynam, 1 Cond. Rep. 335; Capron 
v. Van Noorden, 1 Cond. Rep. 370; Manvalet v. Murray,2 Cond. Rep. 19; Turner v. 
Enrille, 1 Cond Rep. 205; Catlett et al v. Pacif. Ins. Com., 1 Payne Rep. 594, cited 
in note 1 Cond. Rep. 171. It is even held that.a party in the federal Courts may re- 
verse his own judgment upon writ of error, where the want of jurisdiction in the 
Court rendering the judgment is manifest on the record, Capron v. Van Noorden, 1 
Pet. Cond. Rep. 370. Nevertheless, federal judgments are not considered absolutely 
void like the judgmedts of an English inferior Court, unless the jurisdiction of the 
Court appears on the face of the proceedings, but only voidable by writ of error or 
other direct process brought to repeal them. McCormich et al v. Sullivan et al, 
10 Wheat. 192 cited in note, in 1 Cond. Rep, 208. Now do the facts alledged in 
this plea diselose a defect of jurisdiction in the Howard Circuit Court to hear and 
determine the case at bar? We shall here assume upon the argument which has al- 
ready been submitted, that the 23d sec. of the “Court act ” isin force and unimpaired 
by the repeal of the venue acts of 1825 and 1829. That the facts disclosed in this 
plea show an interest in the Judge of the Howard Circuit Court within the meaning 
(164) of that section, and that the interest ousted the Court of its jurisdiction, to 
hear and determine the case. And if these propositions are true, the validity of the 
plea seems to be unquestionable. English pleas in abatement to the jurisdiction of 
the Courts of Westminster Hall, are founded altogether upon different matter, and 
have no bearing upon the present question. ‘The ground of those pleas is not the 
defect of jurisdiction in the Supirior Courts; but the personal privilege of the party 
to be sued in another jurisdiction, provided he insists upon the privilege in due time, 
and ina proper manner. The Courts of Westminster Hall have undoubted jurisdic- 
tion over all the cases where pleas in abatement to the jurisdiction can be taken; but 
at the same time there is a concurrent jurisdiction existing in ancther Court, which 
may become exclusive in any particular “ ri being set up in that case in due sea- 
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son and in a proper manner; but there is nothing of that kind here. The 23d sec. 
of the Court act does not confer a mere personal privilege upon the defendant, but 
limits the jurisdiction of the Circuit Courts in the cases therein enumerated. It does 
not require the defendant to claim a removal of the cause as a mere personal right, a 
tavor intended for him, which he may forfeit unless he insists upon it in due season 
and in a proper manner; but expressly takes away all jurisdiction to hear and deter- 
mine, and makes it obligatory upon the Court to remove the cause to some other 
tribunal, without requiring the defendant himself to stir in the matter. It is argued 
however that the prisoner may, according to the proviso, prevent a removal of the 
eause by withholding his consent to it, and that in that event the Court has, by ne- 
eessary implication, jurisdiction to try it. Now admitting that a Judge may acquire 
by mere implication power to try his own case, and that therefore the Howard Cir- 
cuit Court might have acquired jurisdiction to hecr and determine the present prose- 
cution, by the prisoner’s refusal to consent to its removal, yet that does not touch the 
validity of this plea. 

The matter alledged in it brings the case within the body of the act, and so ousts 
(165) the Court of its jurisdiction, and if the Court acquired jurisdi¢tion by impli- 
cation growing out-of the proviso, upon the prisoner’s refusal of his consent to the 
removal of the cause, the State ought to have brought the case within that proviso, 
by showing in her replication such refusal of consent on the part of the prisoner. 
If the cause had been removed without the application of the prisoner, his consent 
to the removal must have appeared upon the record, and so when the cause is retained 
under circumstances that prima facie require its removal, the prisoner’s refusal of his 
consent to the removal ought also to appear upon the record, in order to justify the 
Court there, in retaining the cause and in proceeding in it to final judgment and exe- 
eution. So that in either event, whether the Court had or had not jurisdiction upon 
the prisoner’s refusal to consent to the removal, the plea is good, and the judgment 
against it upon the demurrer erroneous. 

“‘ Wells, Attorney General, for the State.” As no other objections were made be- 
low, it is presumed that nothing else will be assigned for error, but the overruling 
the prayer for a change of venue, and sustaining the demurrer. 

First. As to the overruling the motion to change the venue by the act of January 
15th, 1831. The former laws, which allowed a change of venue in criminal cases, 
were repealed ; and by that act a change of venue was allowed in civil cases; but 
by that act the Court must be satisfied of the truth of the statements. So by the 
common law, the Court must always be satisfied of the truth of the causes alledged, 
and that the party could not receive a fair trial: 1 Chit. Crim. Law, 494-5, and page 
201, 136. Whether the Court upon hearing the evidence was satisfied, or ought to 
have been satisfied, does not appear. It may well have been that the Judge knew 
the slave not to be his. ‘That he never owned him, or had sold him, or freed him, or 
these matters may have been proved by the State, or the defendant may not have ad- 
duced sufficient proof of the facts stated. The Circuit Court is always presumed 
to have deciced correctly, until the contrary appear. So we must presume in this 
(166) case. For aught we can see in the record, the refusal of the Court to direct a 
change of venue was correct, there can be no error in that: Butcher v. Keil and 
Butcher, 1 Mo. Rep. 262, and Davis v. Hays, 1 Mo. Rep. 270. But there is another 
objection to the party obtaining a change of venue, which is that by pleading the 
general issue he puts himself upon the country—that is upon'a jury of the county— 
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that is of Howard county, and it was too late to ask a change of venue—he waived 
his right to a change of venue: Tidd’s Prac. 553; 3 Bos. and Pul. 12; Talmash v. 
Penner, Wheaton Rep. 221; Patterson v. U. S., 1 Cond. Rep. 208, in note 2, Here 
the application is founded on the 23d section of the act establishing Courts of Jus- 
tice, and prescribing their powers and duties, (approved 7th January, 1825,) which 
makes the consent of the defendant in a criminal case necessary before the venue can 
be changed—and it must either be the privilege of the Court to change it, with the 
consent of the defendant, or the privilege of the defendant himself. If the privilege 
of the Court, then the Court did not choose to exercise it. If the privilege of the 
defendant, then he did not choose to exercise it ; but by appealing to a jury of How- 
ard county, he waived his privilege. The above section applies both to civil and 
criminal cases, and it applies to the Supreme, Circuit and County Courts ; and there 
are three causes for the change of venue, where the Judge is interested or related to 
either party, or has been counsel. Can this provision mean that the party to whom 
the Judge is related may object, or the party in whose favor the Judge is interested 
may object, or the party for whom the Judge may have been counsel may object, and 
in either of those cases against the wish of the party supposed to be injured, claim a 
change of venue. This tov where the Court is willing to try the case. The act 
aforesaid says that the Judge shall not sit; but that the cause shall be removed to 
some county where the objection does not exist according to law, referring either to 
an act on the subject of changes of venue then before the General Assembly, or pre- 
(167) pared by the revisors as a part of a system, or to an act to be passed on the 
subject. If it referred to an act then before the General-Assembly, entitled an act 
to provide for changing the venue in civil and criminal cases, ( Dig. 786,) only the 
party who could be injured had the right to apply for the change for the causes enu- 
merated in the section under which the change of venue is now claimed, or the Court 
might change it. If it referred to an act yet to be enacted, or to such provisions as 
might be enacted, then the act cannot be carried into effect allowing the change of 
venue, until the method and manner are pointed out cr until provision is made. If it 
referred to the common law, then the Court must be satisfied of the truth of the 
matters alledged, and that the party could not get a fair trial without the change of 
venue. It must be obvious to every one, that the General Assembly never intended 
that a party who could not possibly be injured by a cause, which if it injured any 
person would alone injure the opposite party, should make that cause a pretext for 
changing the venue against the protest of the party who alone could be injured. 
Neither the common law, nor any statute law, ever authorized such a thing. The 
venue could only be changed by the Court itself, (out of delicacy,) or upon the ap- 
plication of the prisoner, who was, for the causes alledged, not likely to get a fair 
‘rial unless he procured or was allowed a change of venue. Here even the Court 
could not change the venue without the consent of the defendant: as to construction 
of statutes, 1 Cond. Rep. 340, Faw v. Merstetter; and 1 Cond. Rep. 422, U. S. v. 
Fisher; and 1 Cond. Rep. 348, Pennington v. Coxe. Suppose in a civil suit the 
plaintif? should alledge that the Judge of the Circuit Court had once been his coun- 
sel in that cause, and should make that a pretext for changing the venue to some 
other Circuit—and the defendant should object to the change of venue—could it be 
error for the Court to refuse the change of venue? The thing cannot be supposed— 
the Legislature could not have intended it: for they have said the venue shall be 
changed according to law, and by the law the application must come from the party 
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likely to be injured. Even by the former law in regard to changes of venue, the 
(168) party applying must give reasonable notice of his application to the adverse 
party, or the Court could not hear his application ; that was not done in this case as 
to the plea in bar. It will appear from the statute that the objection is only to the 
Judge sitting, and the remedy is the change of venue. The indictment was properly 
found in Howard—and could not be removed except by the consent of the defendant. 
There is no want of jurisdiction in the Court, for if the Judge should sell the negro 
or free him, or if the Judge should die, or resign, or be removed, then the trial could 
be held and had in Howard, or remanded if changed to another county. The Court 
is not divested of its jurisdiction: 1 Cond. Rep. 208, in note 2; Wheaton, 221; the 
Court tried the cause and said the party waived the right, &c. If the Court has no 
jurisdiction of the subject matter, then the plea would be good. But here it is a 
mere personal privilege of the defendant to have his cause removed, and not an ob- 
jection to the jurisdiction of the Court. If the plea in bar to the jurisdiction would 
be good, then the same objection might be urged on the trial of the plea of not guilty 
—it being nothing but an argumentative plea of not guilty. It cannot be necessary 
to argue to this Court, that a mere personal privilege to have the trial of a cause re- 
moved, could procure the acquittal of a felon—that it would be equally good on the 
general issue, upon trial: see 1 Ch. P. 427-8-9; 1 Condensed U. S. R. 170, Bingham 
v. Cobbett; 3 Dall. 382 and 370, Capron v. Noodin ; 2 Cra. Rep. 126; 6 East, 597, 
King v. Johnson. The reason why a want of jurisdiction can be taken advantage of 
on the trial, or in a plea in bar, is, that consent cannot give jurisdiction. But here 
consent can give jurisdiction, because the case cannot be removed without such con- 
sent, and a consent was given by pleading the general issue, and referring the trial to 
a jury of Howard county: see cases above referred to in 1 Cond. Rep. 370 and 770, 
The refusal of the Court to change the venue, can only be noticed by this Court in 
two ways. 

First. By saving the evidence and the objection on the trial of the matters alledged 
in the petition. 

(169) Second. By applying to this Court to compel the Circuit Court to remove 
the cause before trial, by mandamus or certiorari. 

Third. It will appear from the statute, and also from what has been said above, 
that the General Assembly, first, could not have intended that the person who could 
not be injured by the cause being tried when the indictment was found, should pro- 
cure a change of venue to another county on that account, as the act says “ it shall 
be removed according to law,” and all the laws that have been enacted, or ever will 
be enacted, confine the objection or application to the person likely to be injured. 
In some cases allowing the objection to come from the Court, which might be done 
by the Court in this case, (by consent of the defendant, as a matter of delicacy,) 
but which the Court could not be compelled to have done—and the not doing of 
which would not be error, or it was merely the expression of an intention on the 
part of the General Assembly to make provision for changes of venue in such cases; 
but until such provision should be made, the Court could not remove the cause: or 
if the General Assembly did any thing more than express an intention to make pro- 
vision for the change of venue, then it referred the change to the act of the same 
session and a part of the same system, (on the subject of venue,) and by the repeal 
thereof, they intended to disallow changes of venue in criminal cases. For no per- 
son can suppose that the General Assembly could have intended that a murderer 
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should not be tried at all, and therefore escape punishment for a crime that strikes at 
the root of society. For a Court to impute such an intention to the General Assem- 
bly of this State, would be unwarrantable. As the Courts are to be governed by the 
intention of the General Assembly in construing statutes, it follows that they cannot 
sive such a construction as they could not suppose the General Assembly intended 
to be given. In construing statutes, it is always fair for the Court to put themselves 
in the place of the General Assembly, and then inquire, could he have intended such 

construction to be given ; they must also take the whole statute and every provis- 
(170) ion together, to find the meaning of the General Assembly. ‘The letters of the 
statute will not prevail if the cause is not within the spirit of the law, or the matter 
is not within the mischief: 1 Cond. Rep. 340, 348, 122, in notes above referred to. 
In Kentucky they have statutes allow‘ng a change of venue for certain causes, (ot 
unlike our own,) at least before the repeal of the late acts; and in construing which 
the following matters have been decided. In Owens v. Owens, Hardin R. 158, the 
Court of Appeals decided that where a change of venue had been improperly ob- 
tained, and the cause thereby awarded to another county, the party objecting o1 
wishing to objeet to the change of venue, on account of its having been improperly 
obtained, must make his objection on his first appearance in the county to which the 
cause is removed ; that it is like a plea to the jurisdiction of the Court. In Ship v. 
Gale, Hardin R. 224, the Court decided that the order for the change of venue must 
be filed thirty days before the term, otherwise the party will not be entitled to it. 
(This shows that the cause for the change of venue does not affect the jurisdiction 
of the Court as to the subject matter, and that it may be waived.) In Baker v. Hop- 
kins, 1 Marshall’s Rep. 587, the Court decided that both the Court from which the 
venue has been changed, and that to which it has been changed, have jurisdiction ot 
the subject matter; and any objection on account of the venue cannot be made after 
verdict—it is too late. In Brooks and others v. Clay, 3 Marshall’s Rep. 546-7, and 
in7 Littell’s R. 262, the Court decide that erroneous proceedings in regard to a 
change of venue, never make a discontinuance; and also decide (547) that where the 
venue has been improperly changed, and the party would object on that account, he 
must be held to the same strictness in point of time as he would be in a plea in abate- 
ment, and the objection must be made at the first convenient hour. In Jones v. 
Greegett, 1 Bibb Rep. 448, the Court decided that where the venue had been improp- 
erly changed, (the petition, &c., not being sufficient,) and the party appeared and 
(171) pleaded in chief, it was too late to object to the jurisdiction of the Court, or 
move to strike the cause from the docket. In Deering v. Halbut, 2 Littell’s Rep. 
292, the Court decide that where all the necessary steps had been taken to change 
the venue, and the order made for that purpose and filed, yet if the party went on 
with the trial without objection, he could not afterwards object to the jurisdiction. 
An examination of the statutes on the subject, and the above cited authorities, fully 
establish these propositions. 

First. That the General Assembly did not intend that a murderer should not be 
tried at all. If he is to betried, he must either be tried where the indictment is 
found, or there must be a change of venue; that the indictment can only be found 
where the offence was committed. 

Second. That the General Assembly by repealing the laws upon the subject, did 
not intend there should be a change of venue in a criminal cause; but if they in- 
tended that there should be a change of venue in such cases, yet they never in- 
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tended, nor did the common law intend, that the party should object to the Judge, 
because he was interested in procuring his acquittal. Tidd, and 1 Chit. Cr. Law. 

Third. That if the General Assembly intended a change of venue in such cases, 
(that is, criminal cases,) it must be changed according to law. By which they meant 
either the law contained in the Revised Code and part of the same system, (in fore 
materia,) or a law to be enacted, or the common law ; and by none of these could 
the party in whose favor the interest operated, or for whom the Judge had been coun- 
sel, or to whom the Judge was related, obtain the change of venue: and by the law 
as it existed at the time the change was asked, (statute 1831,) and by the common 
law, the Judze must be satisfied of the truth of the matters alledged for change of 
venue. 

Fourth. That whether the Judge was satisfied of the truth of the matters contain- 
ed in the petition, or ought to have been satisfied, does not appear on the record. 
1 Mo. Rep., 262, 270. 

Fifth. The matters alledged as cause for changing the venue, do not affect the ju- 
(172) risdiction of the Court as to the subject matter ; but are mere objections to the 
Judge. That the jurisdiction of the Court, both as to the person of the defendant 
and asto the subject matter, is undeniable. 

Sixth. That the changing the venue is a privilege which the defendant may waive, 
(like the privilege of the scholars of Oxfurd and Cambridge, not to be sued in any 
Courts but those of their respective Universities). 

Seventh. That the defendant did so waive it by pleading in chief and appealing 
for trial to a jury of Howard county. Tidd. 3, Bos. and Pul., 1 Cond. Rep., and 
Ken. Rep. 

Eighth. That the plea in bar is nothing more than an argumentative plea of not 
guilty—and the same matters would, if the plea be good, have procured his acquittal 
on the trial of the plea of not guilty. 1 Ch. P.; 1 Cond. Rep., 170, 370; 6 E. 
R., 597. 

Ninth. That if the plea in bar be good, the defendant could not and cannot be 
tried at all for the felony and murder. 

Tenth. That the only true rule in construing statutes, is to take them all and every 
part of each together, and find what was the intention of the General Assembly— 
and to say that the General Assembly did not intend that a murderer should not be 
tried at all, and that because he objected to being tried on account that the Judge was 
interested in procuring his acquittal, is an absurdity so great, and a disrespect for the 
legislative branch of the government so flagrant, that it deserves no argument to re- 
fute it. 1 Cond. Rep., 340, 422, 348. 

Eleventh. That there are two kinds of objections to the jurisdiction of the Court 
-—one a personal privilege which may be waived, and to assert which there must be 
a plea to the jurisdiction of the Court in abatement, or by motion equivalent, which 
is the first step in a cause; the other is an objection to the Court taking cognizance 
of the cause on account of its not having jurisdiction of the subject matter, or in 
some cases of special or limited jurisdiction, that it has not jurisdiction of the per- 
son. That the objection to the jurisdiction on account of the Court having no juris- 
(173) diction of the subject matter, or having none of the person of the defendant, 
cannot exist in this case. For if this Court has not the jurisdiction, then no Court 
has it. This last plea may be in bar, or the matter may be given in evidence under 
the general issue. 
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Twelfth. It is manifest that the General Assembly did not intend that the interest 
of the Judge should cause a failure of justice: for in the same section which directs 
the venue to be changed in case the Circuit Judge be interested, it is also declared 
that where a Judge of the Supreme Court is interested or has been counsel, or is re- 
lated to either party, he shall not sit in the cause, provided a Court can be formed 
without such Judge. By which it is certainly intended that he shall sit, although in- 
terested, if a Court cannot be formed without him; and this, too, where there has 
already been a trial of the cause in the Circuit Court. But it is contended for the 
defendant, that if the Circuit Judge be interested, he shall not sit, although there 
could be no trial unless he sat: nor does the petitioner show that he does not expect 
a fair trial, therefore it is not sufficient either at common law or under the old statute, 
or under the new statute. It has already been remarked, that if the plea in bar (to 
the jurisdiction) be good in law, the defendant could not be tried at all for the felony 
and murder ; and I will add, that if it be good, there can be no change of venue, this 
being a consequence of the other proposition. I will, to make this more clear, add 
a few words to what has already been said, although it is like attempting to prove 
that two and two make four. ‘The defendant could be indicted in no other county 
than Howard, that being the county where the offence was committed, and therefore 
the grand jury of no other county could take jurisdiction of the matter—they being 
sworn to inquire only for the body of their county. When the indictment is found 
in Howard, the defendant appears and pleads in bar to the jurisdiction of the Court, 
that the Judge is interested. If the plea be good, the only judgment that can be 
given it is that the prosecution be barred. Surely it cannot be pretended that the 
(174) Court could give judgment that there be a change of venue—for that would 
not be the object or prayer of the plea, nor an answer to the plea—if the plea be 
good, itis good to bar the prosecution. Every indictment that could be found by 
the grand jury would be thus pleaded to, and thus barred; so that the defendant 
could not be tried at all for the felony and murder. Nor can it be pretended that by 
demurring, the State confesses the facts stated and set forth in the plea. for any other 
purpose than as to the plea itself. The amount of the admission is nothing more, 
than admitting all the facts stated in the plea to be true, yet they do not bar the prose- 
cution. It would be going back to the horn book of the law to attempt to prove 
that the admission implied in the demurrer can have any other effect. The very form 
of the demurrer shows this—“ that the said plea and the matters and things therein 
contained, and as therein pleaded and set forth, are not sufficient in law to bar or 
preclude the said State from having and maintaining said prosecution.” The whole 
matter may be summed up in a few words: 





First. The petition for a change of venue came too late, a3 shown by the reason 
of the case, by analogy and by the authorities cited expressly in point. 

Second. That if in time, yet there is nothing on the record, (no evidence being 
saved,) to show that the facts alledged in the petition were true or were proved on 


the hearing of the motion for a change of venue, or to show that they were not dis- 
proved. 


Third. That the change of venue was a personal privilege not affecting the juris- 
diction of the Court, as proved by the authorities cited. 


Fourth. That as it did not affect the jurisdiction of the Court, it could not be good 
us a plea in bar. 
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Fifth. That if the plea in bar be good in law, it bars this prosecution, and a like 
plea would bar any and every prosecution that could be commenced ; and therefore 
the defendant could not be punished at all for the felony and murder. 

Sixth. That the only judgment that can be given on the demurrer to the plea, (if 
(175) it be good in law,) is, that the prosecutions be barred, and no judgment can be 






asa 








given that there be a change of venue. 
Seventh. That the demurrer to the plea cannot help the petition or motion fora 







change of venue, nor will the consent of the defendant to the change of venue be o: 






any effect, unless the matters stated in the petition be true; and whether true or fals: 
this Court cannot tell. 
It is assigned for error : 


Virst. That the Circuit Court erred in refusing to change the venue. 








Second. That the Court erred in sustaining the demurrer to the prisoner’s plea | 





bar. By the 23d section of the’act to establish Courts of Justice, and to prescrib: 






their powers and duties, it is provided that no Judge of the Circuit or Probate Cour: 





shall sit on the determination of any cause or proceeding, either civil or criminal, i 






which he is interested, &c. But such cause or proceeding, if pending in the Cireui 


Court, shall be removed to some other county where the same objection does not ex- 







ist, according to law. See R. C.,276. The act of 16th February, 1825, to provid 





for the change of venue in civil and criminal cases, provides in the 2d section, thi 


when any defendant in an indictment in any Court of this State, shall fear that! 






will not receive a fair and impartial trial in the Court in which the trial is pending 






on account that the Judge is interested or prejudiced, such party may apply to t! 






Court in term time for a change of venue by petition, setting forth the cause of su 






pplication, &c., and the Court shall award a change of venue to some county whe 


“} 
the causes complained of do not exist. See R. C,, 787. The act of 22d Januar 






1829, contains nothing material to this cause. (See p. 59.) By 4th section of th 






act to provide for changing the venue in causes cognizable in the Circuit Courts, ap- 






proved January 15th, 1831, it is enacted, “that the act entitled an act to provide | 





the changing of the venue in civil and criminal cases, approved 16th February, 182 






») 


and the act amendatory thereof, approved onthe 22d day of January, 1829, be r- 






pealed,” and by that act no further prov ision is made for a change of venne in crim: 





(176) nal causes. The questions to be settled by this Court, are: : 






First. Did the prisoner make out such a case of interest in the Judge, as wou! 






entitle him to a change of venue, supposing the law be not repealed ? 






Second. Did he make his application in a proper time and manner? 






) 


Third. Is there any law to authorize a change of venue: 
First. The prisoner filed his petition, stating that he was the slave of the Judge ¢ i 






the Court: he pleaded the same thing in bar of the prosecution; and the plea bein 
demurred to, the truth is admitted. The law, in prescribing the duty of the Judy: 
in such case of interest, directs that such cause shall be removed to some cout! 
where the same objection does not exist. See 23d section Revised Code, p. 276; a 
the act 16th February, 1825, above cited, authorizes the prisoner to apply tothe Cou 














for a change in such cases. In the first statute cited, it seems to be the duty of ti 
Court to act whenever it may acquire information of the interest ; and in the secor 
statute the prisoner is authorized to bring the facts before the Court in a particu! 
manner, and to require its action. ‘The interest is such in the opinion of this Cov’ 
as would entitle the prisoner to a change of venue. For on the one hand the polit’ 
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of the law and the interest of the government require that a Judge should not be ex- 
posed to the temptation of doing wrong by sitting in a cause where he is interested ; 
for thereby it would seem to be probable that a corrupt Judge would favor the acquit- 
ial of the guilty, and that a well disposed Judge might, if he were not a very firm 
man, be tempted to be too severe in the administration of the law, that he might avoid 
the imputation of partiality: on the other hand, the prisoner might fear that he could 
not have a fair trial either from a Judge interested in his conviction or acquittal, ac- 
‘ording to the character of the man. So that the law seems to be satisfied if an in- 
terest exists. 

Second. We are of opinion that he did make his application in due time. By the 
23d section of the act to establish Courts of justice, R. C. 276, the Circuit Court is 
(177) directed to change the venue whenever this interest exists: and by this act itis 
not less the duty of that Court to look to such matters, than by the act 16th Februa- 
ry, 1825, to provide for the change of venue in civil and criminal cases, it is the right 
{ the prisoner to claim such change of venue. This is not like to the case pleading 
to the jurisdiction of the Courts of common law in England. In those cases, indi- 
viduals sometimes have peculiar privilege of being sued in particular Courts, and if 
they do not claim such privilege, the policy of the law requires that they should be 
supposed to abandon that privilege for the present purpose. But can it be supposed 
to be the policy of the law that a Judge should sit in a case where he is interested. 
By such a construction of the law, a father might sit in judgment on his son. The 
Court then is of opinion that the application was made in due time: and the facts are 
well preserved on the record by the plea in bar 

Vhird. Is there any law to authorize the change of venue. 

The repealing act of 15th January, 1831, repeals only the acts of 16th February, 
1825, to provide for change of venue, and the act of 22d January, 1829, in amend- 
nent thereof. ‘These acts, it will be remembered, made it the duty of the Circuit 
Court to allow a change of venue, whenever the prisoner would make the affidavit 
required by law, but did not repeal the 23d section of the act to establish Courts of 
justice above cited, by which the Courts are required to change the venue whenever 
cause shall appear to exist. Now there might be good reason to repeal the one, and 
‘o leave the other provision unrepealed. If prisoners, by false affidavits, procured a 
hange of venue, it were good reason perhaps to repeal this provision and leave still 
the Cireuit Court the power to change, whenever facts could be proved to authorize 
such change. But it may be said that the 23d section above referred to, provides that 
the cause shall be removed to some county where the same objection does not exist, 
according to law, and that all the venue acts being repealed, there are now no statu- 
tory provisions to direct the removal. This objection seems to have little weight ; 
(178) it would be better to reject those words altogether, than to suppose the Legis- 
iature meant that a Judge should sit in a cause where he was interested. But as well 
»bserved by the counsel for the prisoner, there is other law than statute law in this 
State. The Legislature might well have meant that the cause should be removed in 
such manner that it could be tried agreeably to law, (i. e.,) proper papers sent, and 
that the cause should be properly certified: for which purpose it is thought that the 
-ommon law and a sound construction of the above cited section of the act to pro- 
vide for establishing Courts, &c., would afford ample means. The Court, then, is of 
opinion that the statute law not only permits, but commands the Circuit Court to 
change the venue in a criminal cause, when an interest, such as is shown in this 








of 126 SUPREME COURT OF MISSOURI. 
i 
j Jim (a slave) v. The State. 
| —_ pe ee 
iS cause, is shown to exist. The Circuit Court then, in the opinion of this Court, erred 
i in sustaining the demurrer to the prisoner’s plea in bar to the prosecution, and its 
i judgment passing sentence of death on him is therefore reversed: and the Circuit 
| i Court is directed to remove the cause to some county where the same objection does 
uot exist. 
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Decisions of the Supreme Court of MMlissonri, 


ST. CHARLES DISTRICT, APRIL TERM, 1828 


At the April term of the Supreme Court, for the year 1828, held at the town of St 
Charles, within and for the second judicial district in the State of Missouri, the fol 
lowing opinion was given by the Judges and is now (Dec. 1832) directed to be pub- 
lished, to-wit: 


e 
DkVORE, TO THE USE OF Simonps, GUARDIAN OF REIN AND Retn, v. PITMAN 


An administration bond being joint and several, may be putin suit by any person 
aggrieved, against any one or all of the obligors; and the security may be sued as 
soon as the principal commits a breach of the condition, and before conviction of 
the principal either by judgment or verdict. 

A breach setting out a failure to make annual, and a failure to make final settle- 
ment, is well assigned. 

Permission from the Court to an administrator “to retain in his possession the 
money of minors, paying lawful interest therefor,” in pursuance of the act January 
21st 1815, does not cancel the obligation to make annual and final settlement, or in- 
terfere with the power or duty of the security tocompel him to do so, after the ex- 
piration of the time for which the money was loaned. 


ON A WRIT OF ERROR to Circuit Court of Montgomery county 
Tompkins, J., delivered the opinion of the Court. 


This was an action of debt commenced against the defendant as security in an ad- 
ministration bond, executed on the 11th of October, 1813, by one Hight as principal, 
with the defendant Pitman as his security. 

The condition of the bond is set out in the declaration, and seven breaches assign- 
ed in substance. 








: 128 SUPREME COURT OF MISSOURI. 


Devore v. Pitman. 


f 
t 





eS First. That said Hight did not account, &c. 

y Second. That the Circuit Court at the October term, 1815, gave the administrator 
: i ( 180) permission to retain $616 12 (the balance found in his hands upon settlement) 
for one year, on lawful interest, and that Hight had neglected and refused to account 

! for the same at the expiration of the year. 

Third. Breach is stated as the second, with an averment that Hight did not admin- 
mot ister the sum of $616 12 according to law, but converted and disposed of the same 
aM to his own use, &c. 

i y: Fourth. That divers goods and effects, amounting to $2,000, came to the hands and 
possession of said Hight to be administered, which he did not administer according 

Eo: to law, but converted to his ewn use, &e. 

A Fifth. That divers sums of money, goods, Xc., amounting to $2,000, came to his 

: ee hands and into the hands of others for him to be administered, which he (Hight) 

i 4 wholly neglected to administer and account for, but converted to his own use, &c. 

i ie Sixth. That said Hight had never made annual settlements, or any final settlement 
% f his accounts, by reason whereof the guardian had been put to great trouble and 
bf sxpense, in attempting to bring or compel him to make settlement, &c. 

: Seventh. That the County Court at August term, 1824, finding in said Hight’s hands 
Pe). sum of $1222 62, unadministered, ordered him to pay over the same to the guar- 
Me in, which hi y neglected and refused to do 
ve, Phe defendant plead generally, non est factum and nil debet, on which issues were 

y ken and found for plaint 
the first breach the defendant pleaded, that said Hight did account, &c., or 
which le was taken and found for the plaintiff, and his damages assessed to one 
i » the sixth breach the defendant demurred and had judgment. 
{ I'> the second and third breaches the defendant pleaded two pleas. 
i j ‘irst. Oneravi non, because the Court had given Hight leave to retain and use the 
mey without his (defendant’s) consent, and thereby had discharged the security. 
i81) Second. Oneravi non, because he was the mere security of said Hight whe 
not been convicted by judgment or verdict of any waste or mismanagement, o 
; it settling or administering according to law, &c. 
Yo the fourth and fifth breaches the defendant pleaded oneravi non, because, &c., 
13 in the second plea to the second and third breaches. 
‘ ['v the seventh breach the defendant pleaded three pleas—two substantially the 
q same as those pleaded to the second and third breaches, and the third plea, that said 
|} Hight made no settlement with the Court at the August term, 1824, and that said Court 
did not find said sum of $1222 62 in the hands of said Hight due said estate, &c. 
The plaintiff demurred to all the special pleas, and the defendant had judgment, to 
reverse which the plaintiff now prosecutes his writ of error in this Court. 
P23 The adininistration bond is joint and several, and may be put in suit by any person 
; aggrieved against one or all of the obligors, and it has been decided by this Court, 
4 that the security may be sued so soon as the principal commits a breach of the con- 
i dition, and that no conviction by judgment or verdict is necessary. The Circuit 
“fl Court erred, therefore, in overruling the plaintiff’s demurrers to the second plea of 
eg the defendant to the second and third breaches—the pleas to the fourth and fifth 
er S| breaches, and to the third pleato the seventh breach. The sixth breach is sufficiently 
i % assigned. 
ze 
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The party by law was entitled to special damages, if any were incurred; and the 
Circuit Court erred in sustaining the defendant’s demurrer thereto. 

The Circuit Court erred also in overruling the plaintiff’s demurrers to the first pleas 
of the defendant to the second and third breaches, and to the second plea of the de- 
fendant to the seventh breach. 

The permission which the Court gave Hight to retain and use the $616 12 for one 
year, did not cancel the obligation to make annual and final settlement, nor interfere 
with the power or duty of the security to compel him to do so, after the expiration 

182) of the year. It might be that the permission to retain and use the money 
would oecasion the loss of it. It might, however, be employed to great profit. 
Whether in the case under consideration, profit or loss resulted from the permission 
to retain and use for one year, &c. does not appear. 

Upon the whole, the judgment of the Circuit Court is erroneous and must be re- 
versed, and the cause remanded for further proceedings conformably to this opinion. 
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ANG GREEN DISTRICT, DECEMBER TERM, 1832 


4. became the security of B. in an administration bond. Afterwards a law wa 


. passed authorizing administrators, by leave of Court, to retain in their possession 
the money of minors, paying lawful interest therefor. B. obtained leave, in pu: 
suance of this aet, to retain money due the estate on which he had administered 

k iring the time the Court allowed him to retain it, B. became insolvent and waste 

e mone In a suit against A, the surety, to recover the amount, he was allow 
i to prove that his principal had wasted the money during the time for which i 
24 been loaned him by the Court. 

When a guardian put an administrator's bond in suit for his own use, he was a! 
ved to recover only costs paid by himself; to recover the portion due his ward, it 

was held necessary to put the bond in suit for their use. 

ve MeGirk retiving from the bench. ) 


APPEAL m Cireuit Court of Montgomery county 
| PKI vered the opinion of the Court. 
i83) This was an action of debt on an administration bond, made by Henry 


Hight, administrator of James Rein,dec’d, and said Pitman as his security, to Uria! 
1. Devore, Clerk of the Court of Common Pleas of St. Charles county, commence! 


by said Devore (suing for the use of N. Simonds) against said Pitinan. 





ie The judginent of the Circuit Court was for Devore, and Pitman appeals to thi 
ih Court to reverse it. 
ae The declaration commences thus: “Uriah J. Devore, formerly Clerk, &c., who 
PH sue3 to the use of N. Simonds, as guardian of Susannah Rein, William Rein, and 
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James Rein, late of the county of St. Charles, dec’d, by his attorney compleins of 
said Pitman, that he the said Irvine S. render unto, &c. 

The declaration then sets out the date of the bond, which is the 11th of October, 
1813, and the condition of the bond according to the statute of that day. 

The breaches assigned are : 

First. That Hight did not render an account of his administration according to the 
‘ondition of this bond. 

Second. That at the October term of the County Court for St. Charles county, in 
the year 1815, there was found in the hands of Hight on the settlement of his ac- 
counts, the sum of $616 12 due to the said estate, and that the Court gave him leave 
to retain the same as administrator, paying interest thereon for one year, and that at 
the end of the year he did not account for it. 

Third. This is the same as the second, except that it charges that Hight did not 
well and truly administer, &c. ; but converted and disposed of the money to his own 
Ise, 

Fourth and Fifth. That goods, &c., to the value of $2000 came to the hands of 
Hight and others for him, and that he wasted them, &c. 

Sixth. That Simonds had, as guardian, incurred costs and charges in bringing 
Hight to settlement, but that he had made neither annual nor final settlements. 

Seventh. That at the August term of the County Court for the year 1825, held in 
he county of St. Charles, that Court, on a settlement of Hight’s accounts, found in 

134) his hands, belonging to said estate, the sum of $1,222 50, and ordered him to 
pay it over to said Simonds, guardian as aforesaid, and that Hight did not pay it. 

On the first trial of this cause in the Circuit Court, the plaintiff had judgment for 
‘he penalty of the bond $2,000, and his damages were assessed to one cent on the 
(rst breach. To the other breaches the defendant pleaded specially, and the plaintiff 
lemurred to his pleas, and the Court overruled the demurrers. ‘The cause was then 
ought into this Court by appeal, and the judgment for the defendant being reversed, 
{ was remanded. On its return into the Circuit Court, the defendant pleaded to the 

‘cond and third breaches, that during the year he was permitted to retain the money, 
Hight became insolvent and unable to pay. Demurrers being sustained to these 
leas, he filed other pleas, which also were demurred to, and the demurrers were sus 
tained. 

l'o the fourth, fifth, sixth and seventh breaches, he pleaded that Hight had neither 
it the commencement of this suit, nor at any time since, any goods and chattels of 
said estate to be administered, &c. 

The defendant also demurred specially to the sixth breach, because it set out two 
‘auses of action, viz: a failure to make final, and a failure to make annual settle- 
ments. 

He pleaded also to the seventh breach, that the sum of $1,222 50, alledged to have 
been found in Hight’s hands, was the amount of the said sum of $616 12 in the sec- 
md and third breaches mentioned and interest thereon, and averred that during the 
year that Hight was permitted to retain the same, he became insolvent. To each of 
these pleas the plaintiff demurred, and then joined in the demurrer of the defendant 
to the sixth breach, and he had judgment on all the demurrers. 

The defendant then withdrew his pleas to the fourth and fifth breaches, and file 
other pleas, on which issue was taken. Tle then filed several other pleas, at different 
tumes, to the seventh breach, which it will not be material to notice here, and to 
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(185) which demurrers were sustained. The plaintiff took a non-suit on the fifth S dian 
breach, and issues joined on the fourth and seventh breaches being found for him, S ode 
damages were assessed on them as well as on the others to which the defendant had 3 TI 
pleaded, and the pleas were decided on demurrer to be insufficient. e cect 

The errors assigned, and which it is material here to notice, are: : -eive 

First. That the Court erred in sustaining the demurrers to the pleas filed at the : may 
March term of the year 1529, and which have been before set out. u Th 

Second. That the Court erred in overruling the defendant’s demurrer to the sixth z (187) 
breach. & who 

Third. That the Court erred in giving judgment for the plaintiff, appellee here. A his n 

First. The demurrer to the joint plea of the defendant to the fourth, fifth, sixth s the a 
and seventh breaches, ought to have been sustained. ‘The plea to the second and rr: 
third breaches, and the separate plea to the seventh breach, it will be recollected, Dr es 
stated that the money in those breaches mentioned, had been loaned by the County mt 
Court to Hight for one year, and that during that year he had become insolvent and Ww 
unable to pay. By an act of the Territorial Legislature, approved 21st January, * salle 
1815, (see section 60, p. 150, of the pamphlet edition,) “executors, administrators, B to en: 
&c., may, by leave of the Court, retain in their possession the money of minors, minor 
paying lawful interest therefor.” This law took effect more than one year after the g jend 
execution of the bond, and it is not contended that by any law in force at the time s The 
of the execution of the bond, the administrator could have retained the money on : irpo 
interest. It seems just, then, that his security should be allowed to proved that the anv la 
money sought to be recovered of him was wasted by his principal during the year Bowell | 
for which the Court had loaned it tohim; for had Pitman known that Hight would 
be indulged in using the money of the estate, he might not have been willing to be- 
come his surety. For it is one thing to be the surety of a mere trustee, and another 
to be the surety of a trader or speculator. But it is contended that after the demur- 
(186) rers were sustained to these pleas, one issuable plea was filed to the seventh 
breach, and some (which it will be admitted were not good) were filed to the breaches, 
to which the plaintiff demurred and had judgment on his demurrer; and that these 
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pleas first filed must be considered as withdrawn. We do not consider that it is ma- 
terial whether the pleas were filed at the same time or even at the same term. It is 
enough for the defendant that the Court allowed him to plead. Had he filed all his to hav 
pleas at the same time, and had judgment on any one of them, that judgment would nerson 
have been a bar to so much of the action as it defended against, and the circumstance l or 
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of the pleas being filed at different times, and even after a judgment on a demurrer to : 188). 
a former plea makes no difference. Had the Court abused its discretion in permit- = The 
ting the defendant to amend, the plaintiff might have made his objections there, but ‘ hange 
not having done so, and the Circuit Court having permitted him to plead with- ming of 
out withdrawing his former pleas, it cannot now be objected to. The Circuit m ble the 
Court then, we think, erred in sustaining the demurrer to the pleas to the second, : saved, 
third, and seventh breaches. © soventl 

Second. Error when this cause was before in Court the sixth breach was decided = jury to 
to be well assigned here; and we see now no reason to change that opinion, and cision « 
think there is no error here. i opinior 

Third. That the judgment was for the appellee. ® cover c 

At common law, if an infant sues or defends by his guardian, the guardian must SB For 
have a warrant, and must be admitted by the Court ; and if the infant sues by guar- @ mandec 
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dian or prochein amy, without saying in the declaration “ by the Court here specially 
admitted,” it is error: see 2 Saunders, p. 117, note 1. 

The act concerning minors, orphans and guardians, approved 8th February, 1825, 
section Sth, provides that all guardians, duly appointed, shall be allowed and re- 
eived without further admittance to prosecute and defend for their wards as occasion 
ma¥ require. 

The act of 21st January, 1815, has a similar provision, couched in the same words, 
(187) to which is added this further provision: “ and if any person who is a minor, 
who has a right to sue shall wish to sue, it shall be lawful for such person to sue by 
his next friend, where none has been appointed, without any formality other than 
the next friend acknowledging the same in open Court after the action is commenced, 
id the minor agreeing to the same in open Court, if above the age of fourteen, and 
if under that age the Court to allow such person to continue as guardian or next 
friend.” 

We do not think the Legislature ever intended by either of these provisions to 
ake any change in the mode of suing, or in the character of the plaintiff; but only 
‘o enable the guardian to come in with less trouble to prosecute for the minor. The 
minor is the owner of his property, and he sues for any injury done to it by his next 
‘riend or guardian. 

The Sth section of the acts establishing Courts of Common Pleas and for othe: 
purposes, approved 20th August, 1813, requires that “ bonds heretofore required by 
iny law of this Territory, to be taken in the name of the Judge of Probate, shall, as 
well in vacation as in term time, be taken in the name of the said Clerks of the 
Courts of Common Pleas respectively, and the bonds so given may be put in suit 
ud prosecuted from time to time, by and at the cost of any party injured by a 
reach thereof, until the whole penalty be recovered thereupon.” Different provis- 
jis at different times have been since made as to the person to whom bonds are to 

‘made, and the same provisions have been made as to the right of persons injured 
put such bonds in suit. The question here is, who isthe party injured, Simonds or 
lis wards ? It is our opinion that Simonds is only injured in having to pay costs. And 
having put the bond in suit for his own use, he was entitled to recover only on the 
sixth breach the costs he had paid. ‘To recover the portion of his wards, he ought 
‘o have put the bond in suit for their use; for the ward is the real plaintiff, and the 
erson who would sue, were it necessary to institute an action for an injury to the 
real or personal property of such ward, and the guardian is no more than the counsel 

188) assigned by operation of the Jaw to conduct that suit. 

The interposition of Devore, as Clerk of the Court of Common Pleas, makes no 
hange in the character of the wards ; they are the persons injured by the withhold- 
ng of their portion, and the suit ought to have been instituted for their use, to ena- 
ble the Court to give judgment for such portions. It appeared in the testimony 

saved, that the Circuit Court received in evidence, on the second, third, fourth and 
seventh breaches, a record of the County Court of St. Charles county, to enable the 
ury to assess damages on those breaches, and that the defendant excepted to the de- 
cision of the Court, under which that evidence was admitted. In this we are of 
pinion that the Circuit Court erred, since in our opinion he was not entitled to re- 
B cover on those breaches. 

lor these errors the judgment of the Circuit Court is reversed and the cause re- 

manded for further proceedings in conformity with this opinion. 
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3 188 
145 55 
1. Inan action for slander, it is sufiicient to prove the substance of the words laid, 
but the sense and the manner of speaking them must be the same as averred. 
2. It is no variance to prove more words than are laid, provided the context of the 


words proved, agree in sense with the words alledged. 


ON WRIT OF ERROR to Circuit Court of Marion county. 


Wasu, J., delivered the opinion of the Court. 


This was an action on the case for slander, commenced by Marlow v. Cooper in 
the Circuit Court, in which Marlow had verdict and judgment, to reverse which 
Cooper has come with his writ of error into this Court. 

The declaration contains three counts. 

(189) The first charges the words as spoken to the plaintiff. 

The second and third charges them as spoken of the plaintiff. 

The words charged are in substance, “that the plaintiff is guilty of forgery.” 
“ That the defendant Cooper knew that plaintiff Marlow had committed forgery.” 
“ That the plaintiff Marlow is guilty of forgery ;” and “that he, Cooper, had a great 
mind to put the law in force against him for committing the crime of forgery. 

The defendant pleaded, 

First. Not guilty 5 and 

Second. Justification. 

On the trial the plaintiff proved by one Frazier, “ that in August about three years 
ago, between the Waconda and Cooper’s house, the defendant told him, (the wit: 
Asin ness,) that he was fearful his (the witness’) brother had entertained hard thoughts 
ay of him concerning a letter waich Marlow (the plaintiff,) had written to him, and to 
9 which Marlow had attached his, Cooper’s, name, concerning some steers. 

That Marlow by attaching his, said Cooper’s, name to said letter, had committed 
forgery, and * that he had a great mind to prosecute him for it.” 

The verdict of the jury was, “that the defendant, of his own wrong and withou! 
any such cause as in pleading he hath alledged, did speak and publish the words it 
the declaration mentioned, as the plaintiff by replying hath alledged, &c.,”” on which 
the Court gave judgment, that the plaintiff recover against the defendant his dams- 
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ges,” &c. The defendant then moved for a new trial. 

i et First. Because the verdict was against law and evidence. 

thei Second. Because there was no evidence that the charge of forgery had been made 

j é by the defendant against the plaintiff. 

ae. Third. Because there was no evidence under the plea of not guilty, to prove that 
the defendant made against the plaintiff the charge of forgery: and 

h Fourth. Because the damages are excessive, the motion was overruled and the re- 

oH fusal of the Court to grant a new trial is now assigned for error. 
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BOWLING GREEN DISTRICT, DECEMBER TERM, 1832. 


Cooper v. Marlow. 

(190) Several questions have been raised on which the members of the Court dif- 
fer in opinion, and which we will not now decide, inasmuch as this cause may be set- 
led without passing upon them. The questions to be decided are: 

First. Do the words proved vary from the words laid ? and 

Second. Do the facts and circumstances attending the speaking of the words 
proved, forbid the idea of malice on the part of Cooper ? 

On these questions, we think the law is clearly with the plaintiff in error. The 
ases of Flower v. Pedley, 2 Esp. ve. 4913 Harrison v. Stratton, 4 Esp. c. 218; 
Wetters v. Man, 2 B. and 4., 756; Lady Ratcliffe v. Shubly cro. Eliz., 224, with 
some others that have been cited, have pushed the doctrine of variance to great 


® \engths, and further in some instances perhaps, than this Court would be willing to 
B vo. They establish most satisfactorily the variance insisted on in this case. It is 


sufficient to prove the substance of the words laid; but the sense as well as the man- 


erof speaking them must be the same as averred, and when actionable words are 


id and proved, it will be no variance to prove more words than laid, provided the 


| whole context of the words proved, considered together, agrees in sense with the 


9 


§ words alledged. 2 Starkie, 846. This is as far as the authorities have gone on this 


point; and in the case under consideration, looking to the context of the words spo- 


ken, and the sense and manner of speaking them as proved, the charge in the decla- 


jration is not supported. From the plaintiff’s own showing the words were spoken 


ipon an occasion and under circumstances which afford a strong prima facie justifica- 
tion, and repel the charge of malice, of which the record exhibits no extrinsic proof 
jpon the whole, therefore, we think the verdict was against law and evidence, and 


§ that the Circuit Court ought to have granted a new trial. The judgment is therefore 
© reversed and the cause remanded. 


PE ed a 











Decisions of the Supreme Court of Missouri, 
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GRIFFITH, EY HIS NEXT FRIEND, AND GRIFFITH, WIFE OF GRIFFITH, v. WALK: 
ER, ADM’R OF WILLIAMS. 








When a husband dies leaving children by a former wife, a latter wife cannot claim 
slaves absolutely, which came to the marriage by her. She is entitled to only one 
third part during her natural life. 








ERROR to the Circuit Court of Callaway county. 







M’Girk, ©. J., delivered the opinion of the Court. 






It appears by the records that Eliza Williams intermarried with John William: 
that she had no children by him; that he died leaving children by a former wile, 
that after the payment of Williams’ debts, there remained of his property, amon; 
other things, a negro man which came to Williams by his intermarriage with tl: 
said Eliza. She intermarried with Griffith, the plaintiff. 

An application was made to the County Court of Callaway county for a decret 
against the administrator, to compel him to deliver the negro to Griffith and wife, « 
a lega! part of her dower, without allowing the children of Williams, by his forme 
wife, any part thereof. 

The County Court made the decree required, from which an appeal was taken \ 
the Circuit Court of the county The Court reversed the decree, and ordered and de 
creed that the said Eliza was not entitled to have the slave absolutely, but that si 
was only entitled to one third part of the slave during her life. 

The error assigned is, that the decree of the Circuit Court is erroneous. 

It is insisted by the counsel for the plaintiff in error, that by the first section of the 
act of the General Assembly, Revised Code, 332, a widow is entitled to all the re! 
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BOWLING GREEN DISTRICT, AUGUST TERM, 1833. 





Griffith v. Walker. 





estate, slaves, &c., which came to the husband in right of the wife, when he dies, 
without children capable of inheriting from her. 

On the other side it is insisted that the widow is only entitled to a third for life, of 
such real estate and slaves, the intestate leaving children capable of inheriting from 
him, notwithstanding he left no children capable of inheriting from the wife. The 
words of the act are, “that every widow, whether alien or not, of any person 
who shall hereafter die, shall be endowed in the lands, tenements and hereditaments, 
and other real estate lying in this State, whereof her husband was seized of an estate 
of inheritance in law or equity, during coverture, &c., and of all the personal estate 
and slaves belonging to her husband at the time of his death and which shall remain 
alter the payment of his debts, in manner following, that is to say: if the husband 
shall leave no children or other descendants capable of inheriting, then the widow 
shall be endowed of all the real and personal estate which came to the husband in 
right of the wife by means of the marriage, absolutely, and of one full and equal 
half of all the real estate and slaves and other personal property of which the hus- 
band was possessed, (and which remains undisposed of,) in his own right absolutely : 
and if there be such children or their descendants, then the widow shall be endowed 
of one full and equal third part of such real estate and slaves during her natural life, 
and one equal third part of the personal estate absolutely.” 

When this cause was first argued, the Court had some difficulty in making an opin- 
ion; we however concluded that the words, “ children capable of inheriting,” should 
be read as if written, “ children capable of inheriting from her;” but on re-argument 
we are Well satisfied that opinion was wrong. ‘The statute says, if the husband leaves 
no children capable of inheriting, then the wife shall be endowed of the one half o: 
all the real estate and slaves which came to the marriage by the wife. The circum- 
(193) stance that the statute endows a widow of only half when there are no chil- 
dren, and that too of her own lands, when by the law the whole of her lands go to 
her, not as dower, but as her own property, created doubt and obscurity. All that 
can be said of this portion of the statute is, that this provision was inadvertently in- 
troduced and cannot have any effect to alter the wife’s rights with regard to her real 
estate, after the coverture is dissolved; but with regard to the slaves and personal 
property, it may have effect to give her a different portion other than she would have 
had by the common law. 

he question before the Court is this, can the widow claim the slave in question 
because it came to the marriage by her, when the husband left children capable of in- 
heriting from him, though none were left capable of inheriting from her. The Court is 
now clearly satisfied that the widow cannot have the slave absolutely as part of her 
dower, but is only entitled to a third for life. The words, “ children or other descend- 
ants capable of inheriting,” are often and in many instances used in law, and they are 
generally so used to draw a line of distinction between those who are legitimate and 
those who are not so. In this case the words were used with that intent and none 
other. It is argued that this construction of the statute furnishes a bad rule of law 
for the widow. We admit it may often happen to be so; but if we adopt a contrary 
rule, equal if not greater hardships may arise. If the widow is entitled to take all 
her slaves and personal property back again, because she had no child by the husband, 
it must also follow for the same reason, that although he left twenty children by a 
former marriage, that the wife must have one half of the slaves and the other per- 
sonal property absolutely, not for life, but an Could the Legislature intend this 
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Griffith v. Walker. 





think this would be as unjust, if not more so, than the 
We will suppose the law-maker saw the inconve- 
d the rule we adopt, to the 


to be the rule of law? We 
widow’s case is now said to be. 
niences on both sides of the question, and has preferre 


other. 
The judgment of the Circuit Court is affirmed, with costs. 
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Decisions of the Supreme Court of ftlissouri, 


ST. LOUIS DISTRICT, MAY TERM, 1833. 


RatpH (A MAN OF COLOR) v. Duncan. 


The master who permits his slave to go the State of Illinois to hire himself, com- 
mits as great an offence against the ordinance of 1787, as he who takes his slave 
along with him to reside there. (Note a.) 

:. For the purpose of self government, the Constitution of Illinois might have been 
well in force from the time of its adoption, but in a suit for freedom the Court will 
limit its effect to the time when Congress assented to the admission of the State 


into the Union. 
». Evidence that the defendant gave his note to the plaintiff to prove that he acted 


with him as with a free man, is admissible. 
‘. The master’s assent to the residence in Illinois may be inferred from circumstan_ 


ces. 


APPEAL from St. Louis Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


Ralph sued for his freedom in the Circuit Court of St. Louis county, and judgment 
being given against him in that Court, he comes here to reverse that judgment. 

On the trial of the cause it was testified by John Steele, that he had heard John 
(Gordon, the former master of Ralph, say, in the year 1818 or 19, that he had been in 
the habit of biring Ralph to work occasionally at the Ohio Saline from the year 1814 
» or 15, tillthe time of the conversation aforesaid. Witnesses were called to impeach 
Steele’s character for veracity, others were called to support it; and William Gordon, 
a witness on the part of the defendant himself, by his testimony, seemed to support 
that of Steele. William Gordon was asked by the defendant if he did not live near 
his brother John Gordon in the years 1815-16-17-18 and 19, and if he knew that his 
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brother hired Ralph at the Saline in those years : to which question he answered, that 
(195) he lived in five miles of John in those years, he never knew of his (Ralph) being 
hired by John Gordon at the Saline. The witness, to make the matter more certain, 
was asked, whether if John Gordon had hired Ralph at the Saline, he did not believe 
he should have known it. The answer was, “I believe if John Gordon had hired 
him there I should have known it. I heard John Gordon say in his lifetime the ne- 
gro hired his own time, and went to the Saline of its [his] own accord.” The object 
of the ordinance of 1787, was to prohibit the introduetion of slaves into the Terri- 
tory of which the present State of Illinois censtitutes a part, and the master wh: 
permits his slave to go there io hire himself, offends against that law as much as one 
who takes his slave along with himself to reside there, and if we are at liberty to re- 
gard the moral effect of the act, it is much worse to permit the slave to go there to 
hire himself to labor, than for the master to take him along with himself to resid 
there under his own inspection or to hire him out personally to some person whi 
will be bound to pay the master the hire ; yet even this last act has been decided to 
be a violation of the provision of the ordinance. Abner Martin, one of the plain- 
tiff’s witnesses, also testified that he was the nephew of John Gordon, (former owner 
of Ralph,) that in 1831 he was 21 years old and that he recollected, when he was 
about seven years old, he had heard John Gordon say that Ralph was at work at the 
Ohio Saline. The witness stated that he had spent much time in Gordon’s family, 
had no knowledge that Ralph was employed at the Saline, except from Gordow’s 
statements. Much other testimony was given to prove a hiring of the plaintiff at the 
Saline and at the lead mines near Galena in Illinois, some part of which time was 
since the defendant became the owner; but his assent was not expressly proved. 

This testimony and some other not very material to be noticed, being given, the 

.counsel for the defendant moved the Court to give six instructions, the sum and pur- 
port of which is as follows : 

First. That the Constitution of Illinois takes date and was obligatory from th: 
(196) time it passed unless some other date is provided in the instrument. 

Second. That the execution of a note by the defendant to the plaintiff as given i: 
evidence in this case does not operate a manumission of the plaintiff. 

Third. That in order to entitle the plaintiff to recover in this suit, it must be proved 
that the defendant assented to his residence in Illinois. 

These instructions were given. 

The plaintiff prayed the Court toinstruct the jury that the Constitution of Illinois 
took effect on 3d December. 1818, when Congress assented to the admission of tbat 
State into the Union, and not before that time. This was refused. The plaintiff 
then prayed a new trial, which was refused. ‘This Court is of opinion that the in- 
struction asked by the plaintiff should have been given, and that the first instructio: 
asked by the defendant should have been refused. 

We have no doubt that for the purposes of self government, the Constitution of 
lilinois might have been well in force from the time of its adoption: bat for the pur- 
pose of the present cause, we incline to limit its effect to the time when Congress as- 
sented to the admission of the State into the Union. 

It cannot be said that the second and third instructions asked by the defendant were 
improperly given ; but the evidence that the defendant gave his note to the plaintif? 
is certainly admissible to prove that the defendant treated with him as with a free 
man. Nor is it necessary to prove that the assent either of Gordon the former claim: 
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Fox v. Carlisle & Mason. 





ant, or of Duncan, the defendant, was expressly given to the residence in Illinois, by 
virtue of which the plaintiff claims his freedom. This assent may be inferred from 
circumstances. The motion for a new trial was, in the opinion of this Court, im- 
properly overruled. ‘Then for the reason that the first instruction asked by the de- 
fendant was, in the opinion of this Court, improperly given, and that asked by the 
plaintiff improperly refused, and because the plaintiff’s motion for a new trial was, 
(197) in the opinion of this Court, improperly overruled, (there being, as we think, 
evidence enough to entitle the plaintiff to a verdict,) the judgment of the Circuit 
Court is reversed, and the cause remanded for further proceedings in conformity with 
this opinion. 


(a.) See Wilson v. Melvin, 4 Mo. R., p. 595: 


Fox v. CaritisteE & Mason. 


A notice to take depositions on the 22d of the month will not authorize the taking of 
them by adjournment from day to day,on the 26th, without having commenced the 
taking on the 22d. 


ERROR from the St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


The defendants in error, who were the payees of a certain bill of exchange, sued 
Fox the maker in the Circuit Court and had judgment: to reverse which Fox has 
come into this Court. Several questions have been raised which need not be now 
jecided. The only one we shall consider arises out of the decision of the Circuit 
Court on the motion of the defendant below to exclude the depositions offered by the 
plaintiffs. The depositions were taken under the following notice: St. Louis Circuit 
Court. George Carlisle and John W. Mason v. Abraham Fox. ‘Take notice, that 
on the 22d day of November next, between the hours of nine o’clock in the forenoon 
and five o’clock in the afternoon of that day, at the Planters’ Hotel in the city of 
New Orleans, and State of Louisiana, I shall take depositions to be read on the trial 
of the above entitled cause on behalf of the plaintiffs, and that if they are not finished 
on that day, the taking of them will be continued from day to day between the same 
hours till they are completed, &c. The Judge before whom the depositions were 
taken certifies that he attended at the Planters’ Hotel on the 22d of November, 1831, 
between the hours of nine o’clock A. M. and five o’clock P. M., agreeably to the 


(198) notice and adjourned from day to day between the same hours until the 26th 
76* 
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of the same month, on account of the witnesses not being able to attend from sick- 
ness, &c. The depositions were filed and opened in the Clerk’s office on the 15th of 
March, 1832, and a memorandum thereof made on the docket according to the rule 
of said Court, which had governed the practice thereof from the time of commencing 
the suit to the time of trial, and is in the words and figutes following: “ 7ist. All 
depositions shall be opened and filed by the Clerk without delay, and a memorandum 
of the filing of depositions shall be entered in the docket opposite the cause; but no 
depositions shall be read on the trial of the cause unless it be shown to the satisfac- 
tion of the Court that the deponent is absent or unable to attend as provided by law, 
so as to render his personal attendance unnecessary ; and no other objection to the 
reading a deposition in the cause in which it was taken, if opened, filed and noted on 
the docket one day before the trial, (except to the competency or relevancy thereof,) 
shall be allowed unless the exception be filed in writing before the trial, and within 
ten days after it shall be so opened and filed, and not thereafter, and all such excep 
tions shall be determined before a jury is sworn or the cause submitted.” Exceptions 
were taken to the depositions on the 11th of April, 1832, and the trial of the cause 
was on the 9th day of May thereafter. It has been strongly urged by the counsel 
for the plaintiff in error, that this rule of Court is in violation of the statute law 
of the land, and therefore not obligatory. From the view we have taken, it becomes 
unnecessary tv examine this position, since the objection taken to the depositions is 
without the rule of Court. 

We are clear that the notice to take depositions on the 22d of the month, did not 
authorize the taking of them by adj urnioent from day to day on the 26th of the 
inonth, without having commenced the taking on the 22d, otherwise it would be al 
most irapossible in the nature of things for parties interested in the cross examination 


to know when or before whom to attend. The depositions might as well have been 


(199) taken four months as four days after the time appointed. ‘The dedimus and 

otice did not warrant the proceeding, and the depositions were incompetent to be 
read in evidence on the trial. 

The judgment of the Circuit Court is therefore erroneous, and must be reversed 


vith costs, and the cause remanded for proceedings conformably to this opinion 
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ST. LOUIS DISTRICT, MAY TERM, 1833 


Mo.ianPHy v. Burcess. 


Quere as (o the liability of the property of a firm to attachment, at the suit of 2 cred 
itor of one of the firm. 


ON ERROR from the St. Louis Circuit Court 
Wasnu, J., delivered the opinion of the Court. 


Burgess sued one Cotter by attachment in the St. Louis Circuit Court, and obtain- 
oJ judgment on a promissory note. Mullanphy, the plaintiff in error, was garnishee, 
snd answered the interrogatories submitted. A traverse of the garnishee’s answer 
was filed, and on trial there was a verdict and judginent against Mullanphy for the 
umount of the debt recovered by Burgess against Cotter, to reverse which judgment 
Mullanphy now prosecutes his writ of error in this Court. The interrogatories 
equired Mullanphy in substance to state whether, on the 17th of September, 1830, 
rat any time between the service of the attachment and the date of the interroga- 
tories, or at the time of service or tine of answering, he was indebted to Cotter, o: 
had goods, chattels, moneys, credits or effects in his hands belonging to Cotter, &c., 
and whether the note (on which judgment was recovered by Burgess against Cotter) 
had ever been presented to him, Mullanphy, for payment; and when so presented, 
ie had not admitted that he had funds and effects in his hands belonging to Cotter 

ifficient to satisfy the same, &c.? Mullanphy answered in substance that he did 
iot know whether he was indebted to Cotter or not, but thought that he was not; 
200. that when the attachment was served on him, said Cotter and one Molloy had 
i number of hands at work on certain buildings which said Cotter and Molloy had 
contracted jointly to put up for him; that the hands threatened to pull down the 
lildings unless he would pay them, and that he did pay them; that Cotter and Mol- 
'y soon afterwards absconded, leaving said buildings unfinished and exposed, and 


hat he had to hire other persons to finish them ; and believes that Cotter and Mol- 


ioy were overpaid several hundred dollars; that he had never been otherwise indebted 


‘vo Colter, and never had any goods, chattels, moneys, credits or effects of his, in his 
Mullanphy’s) hands; that by his contract with Cotter and Molloy, he was to pay a 
casonable proportion of wages as the work advanced, not exceeding the one-half, 
ind was authorized to retain a sufficiency to indemnify him in case the work should 
0 deserted or not properly executed; that he did not remember whether Cotter’s 
1ote to Burgess had ever been presented to him, and that he had never promised to 

pay the same, or admitted that he had funds in his hands belonging to Cotter suffi- 

cient to pay the same, or any part thereof, except on the condition that the work 
should be finished according te contract, &c.; that he said to Burgess several times, 

‘hat if Cotter went on with the work, he (Mullanphy) would have funds in his 
hands, but not otherwise, and repeatedly told him that he, Burgess, stood a bad 

chance of getting his debt ; that he always had reference to Cotter’s completing the 
work when he spoke of having funds in his hands; that Cotter and Molloy aban- 

doned the work and absconded, being several hundred dollars in his debt, &c. There 
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was a general traverse of the answer, and on the trial it was proved in substance that 
after Cotter and Molloy abandoned the work and absconded, Mullanphy told a wit- 
ness “ that he would pay Burgess’ claim; that he had reserved six or seven hundred 
dollars, out of which he would have to pay a debt of one Finney, on which an 
attachment had been brought, and Burgess’ claim. This he (Mullanphy) said in 
reply to witness, Finney, who had called on him to pay a claim he (Finney) had 
(201) against Cotter; that if they went on and completed the work, there would be 
enough in his hands to pay them all.” And to another witness, who had a demand 
against Cotter and Molloy, and who applied to Mullanphy before Cotter absconded, 
he stated “that if they went on with and completed the work, there would be enough 
in his hands to pay said (witness’) demand; that there were some other demands 
to be paid first, and among them the demand of said Burgess was mentioned, and 
that he (witness) had but a slim chance of getting his debt.” On the part of Mul- 
Janphy it was proved that after (Finney) the first named witness, had the conversa- 
tion with Mullanphy, and had quit working on the buildings, other persons had to 
be emyloyed by iMullanphy to complete the work; that the foundation wall of a 
part of said building was taken out, and a new one substituted, on account of the 
badness of the work, and witness stated it was the worst work he ever saw, and he 
wondered that the buildings stood. Upon this state of facts the jury found that said 
Mullanphy, at the time of the service of said attachment, and from and since that 
date, was and is indebted unto the said James Cotter in divers large sums of money, 
and has had in his care, charge and custody, divers goods, chattels, money, credits 
and effects belonging to him, the said Cotter, sufficient to pay and discharge said due 
bill; and that he, the said Mullanphy, acknowledged the saine and promised to pay 
Burgess out of the money, credits and effects in his hands, belonging to said Cotter, 

_ the amount of said debt due from Cotter to Burgess. Mullanphy moved for a new 
trial, because : 

First. The jury found against law and the instructions of the Court. 

Second. That the jury found against the testimony. 

Third. That the jury found without testimony; which motion for a new trial was 
overruled and excepted to. 

Being clear that the evidence did not warrant the finding of the jury, and that a 
new trial ought to have been granted, we will now attempt to settle the other ques- 
tions that have been raised. 

(202) How far the property of a firm may be liable to attachment, at the suit of 
a creditor of one of the firm, is a question cf great interest, and may be hereafter re- 
argued more fully. There is nothing in the evidence to warrant the verdict of the 
jury. The promise of Mullanphy to pay is, at most, but presumptive evidence that 
he owed that amount to Cotter at the time, and that presumption is fully met and re- 
pelled by the positive statement of the garnishee, whose answer discloses fully the 
whole transaction, and taken altogether shows clearly that the promise to pay the 
amount due from Cotter to Burgess, was predicated on a misconception of the true 
state of the building and of his accounts with the builders. The Circuit Court erred 
therefore in refusing to grant a new trial, and its judgment is reversed with costs, 
and the cause reinanded to be proceeded in conformably to this opinion. 





Th 
Risle 
payee 
whicl 
assign 
Nth, 
(203) 
It alle 
ment ; 
The 4 
mence 
Ilinoi 
same | 
Kelloy 
of Sep 
agains 
year, 
oona, 
overru 

The 
provis 
promi 
ny be 
after b 
note, t 
cution 

the de 
that th 
Due 
tice of 
and ¢i 
make 
but if 


ST. LOUIS DISTRICT, MAY TERM, 1833. 


Cottins v. WARBURTON & RISLEY. 


1. Due diligence is a question of law to be decided by the Court, and depends upon 
the circumstances of each particular case. (Note a.) 

°. Ina suit against an endorsee of a promissory note, the declaration must state the 
diligence made use of to recover the money from the maker of the note, that the 
Court may judge whether due diligence was used. 


ON ERROR to St. Louis Circuit Court. 
Wasn, J., delivered the opinion of the Court. 


This was an action of assumpsit instituted in the Circuit Court by Warburton & 
Risley, the defendants in error, against Collins, the plaintiff in error, as endorser and 
payee of a promissory note. W.& R. had judgment in the Circuit Court, to reverse 
which Collins now prosecutes his writ of error in this Court. There is a general 
assignment of errors. The declaration sets forth the note, which was dated July the 
11th, 1829, signed by one Ira Kellogg, and payable four months after date, at the 
(203) office of discount and deposite of the United States Branch Bank at St. Louis. 
It alledges a presentment of the note on the day it became due, at the Bank for pay- 
ment; the dishonor of the note and notice thereof to Collins in due form of law. 
The declaration then alledges that on the 13th of July, 1830, the plaintiffs com- 
menced suit against Kellogg, the maker, in the Morgan Circuit Court, in the State of 
lllinois, upon said note, and that a writ of summons was, on the 14th day of the 
same month, issued from the Clerk’s office of said Court, and was served on the said 
Kellogg ; and that such proceedings were thereafter had in that suit, that on the 10th 
of September in the same year, judgment was rendered by said’ Morgan Circuit Court 
against said Kellogg, &c. ; upon which judgment, on the 5th of October, in the same 
year, an execution of fi. fa. was issued, &c., on which the Sheriff returned nulla 
bona, &c. The defendant demurred generally tothe declaration. The demurrer was 
overruled, and judgment given for the plaintiffs. 

The only question presented for the consideration of this Court, arises out of the 
provisions of the second section of “an act concerning assigned bonds, bills and 
promissory notes,” Rev. Code, p. 143. This section provides “that no assignor of 
any bond, bill or promissory note for the payment of money or property, shall here- 
ifter be liable to the action of the assignee of any such bond, bill or promissory 
note, unless such assignee shall have used due diligence by the institution and prose- 
cution of a suit at law against the maker, &c. It is insisted on by Mr. Spalding for 
the defendants in error, that the statements in the declaration are sufficient to show 
that the plaintiffs below “ used due diligence,” &c. 

Due diligence is a question of law to be decided by the Court. It is like due no- 
tice of non-acceptance and non-payment, a question of law, depending upon the facts 
and circumstances of each particular case. The declaration taken to be true, must 
make out a case of legal notice. It is true that the precise day need not be stated ; 
but if any other day be stated, than that on which the acceptance or payment was 
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Collins v. Warburton & Risley. 


(204) refused, the excuse must also be stated that the Court may see if it be legal, 
taking it to be true, as stated. In this case, the declaration shows a suit instituted 
eight months after the note became due, and in a different State from that in which 
the note wasgiven. The statement may be all true, and yet the plaintiffs below, in- 
stead of using “due diligence by the institution and prosecution” of the suit, may 
have been very remiss. For aught appears, several terms of the Morgan Circuit 
Court may have elapsed after the note became due and before suit was commenced, 
or the defendant in that suit may have continued to reside in the county of St. Louis, 
or elsewhere, to the knowledge of the plaintiffs, in possession of property out of 
which the execution might have been satisfied. 

The diligence made use of must in like manner, as in the case of a notice, be stated 
that the Court may judge whether it be legal, or in the language of the statute, due 
diligence. In this case, we think the declaration defective in not averring that the 
suit was instituted at the first term of the Court after the note became due and paya- 
ble, or showing some excuse therefor; and in not averring that the fi. fa. was the 
final and only available execution of the judgment to which the plaintiffs were enti- 
tled by the laws of Illinois. 

The judgment of the Circuit Court is therefore reversed, and the cause remanded 
for further proceedings conformably to this opinion. 



























Tompkins, J., dissenting. 


I do not concur in this opinion, believing the declaration well enough, and that on 
the plea of non-assumpsit, the plaintiff would have been compelled by the rules of 
pleading to make out a case of due diligence. 
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(a.) See Pococke v. Blount, 6 Mo. R., p. 338. 
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Decisions of the Supreme Court of Mlissonri. 


FAYETTE DISTRICT, SEPTEMBER TERM, 1833. 


WasuH v. R. & J. Foster. 


The declaration alledged that the plaintiff recovered his debt, $1,000, and his dama- 
ges, $32 19, and his costs, and averred that his costs amounted to $13 90 and con- 
cluded with a prout patet per recordum. The plea was nultiel record. <A record 
was offered in evidence showing the amount of the debt and damages, without 
showing the amount of the costs. Below the certificate of the Clerk and the seal , 
of the Court, was a taxation of costs amounting to the sum averred in the declara- 
tion. The record was rejected on the ground of variance. The same record, 
when offered in evidence for the recovery of the debt and damages, without costs, 
was also rejected. 


ERROR to the Circuit Court of Boone county. 
W’Girk, C. J., delivered the opinion of the Court. 


This was an action of debt brought by Wash against Foster on two judgments re- 
covered against their testator. There is a count oneach judgment. Both are alike, 
‘nd both judgments are alike. We will therefore consider the two as only one. The 
ieclaration alledges that the plaintiff recovered his debt of $1,000, damages $32 19, 
and his costs. 

The judgment does not show how much the costs are. The declaration then avers 
the costs amounted to a large sum of money, to wit, to the sum of $13 90, which 
-osts were adjudged to him. The declaration then concludes with a prout patet per 
recordum. The plea is nul tiel record. On the trial the plaintiff offered in evidence 
s record showing the amount of the debt and damages, and the costs, without show- 
ing the amount of the costs. Then came the certificate of the Clerk and the seal of 
(206) the Court, and beyond and below the seal came a taxation of costs, amounting 








148 SUPREME COURT OF MISSOURI. 















Wash v. R. & J. Foster. 


to the sum averred in the declaration. The record was rejected on the ground of 
variance. This rejection is assigned for error. The plaintiff then offered the record 
in evidence for the recovery of the debt and damages without the costs. This was 





















































refused. This is also assigned for error. There is no doubt with us, that the Court (207) 
did right in both cases. 
It is argued by Messrs. Wilson and Clark for the plaintiff, that the Clerk, by law, 
is the proper officer to tax the costs, and that the Circuit Court would be bound to 1. Stil 
know the act of the Clerk, (though he were Clerk for another county as is the case but 
here,) as well as if the act done, had been done by the Clerk where the trial was 2. Th 
had. We think a complete answer was given to this by Messrs. Leonard and Wells, sa 
the defendant’s counsel, which answer is, that the declaration avers the costs amount- 
ed to $13 90, and that the record produced for the proof of this does not prove what 
is the amount of the costs. We think there isa variance. If this taxation of costs Tom 
had been above the seal, or had preceded it, then it would be what the law calls su ; 
pede sigilli and would have been right. 3url 
The second question is, ought the Court to have received the record in evidence, given 3 
as to the debt and damages? It is argued by counsel that the averment of the The 
amount of costs being laid under a videlicit, may be regarded as surplusage and Circuit 
may be stricken out, and yet a complete cause of action will remain as to the debt were i 
and damages. We think that rule does not apply in this case. The plaintiff might inothe: 
have declared for the debt and damages alone, and might have abandoned his costs ; isual v 
but he has not done so. He has vouched the record for the amount of the costs, an loing i 
must produce a record coming up to his description. The rule is not so strict whe: the evic 
the instrument is not vouched by prout patet per recordum, but is used as new ev! them, t 
dence. In that case considerable variances would not be deemed material. See ‘ amount 
” Starkie, 1603. Seco! 
The judgment of the Circuit Court is affirmed with costs. selling | 
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FAYETTE DISTRICT, SEPTEMBER TERM, 1633. 


Burk v. BAXTER. 


1, Stills set up in furnaces in the usual manner for making whisky, are not fixtures, 
but personal property. 

2. The act of levying and selling stills, without taking actual possession, will amount 
to a conversion on the part of a Constable. 


APPEAL from the Circuit Court of Clay county. 
Tompkins, J., delivered the opinion of the Court. 


Burk sued Baxter in the Circuit Court of Clay county, and judgment being there 
given against him, he brought the cause by appeal into this Court. 

The form of action is trover. The record shows that Baxter, the defendant in the 
Circuit Court and appellee here, in character of Constable, sold some stills which 
were in the possession of the plaintiff by virtue of an execution directed against 
inother person than the plaintiff in this cause. The stills were set up in the 
isual way, and it was not proved that Baxter either pulled them down or assisted in 
joing it: the act of levying and selling was the only evidenee of conversion. After 
the evidence was submitted to the jury, the plaintiff prayed the Court to instruct 
them, that if they found that Baxter, acting as Constable, sold the stills, such sale 
amounts to a conversion, and that they must find for the plaintiff. 

Second. That to constitute a conversion of said stills, by the defendant levying and 
selling the same as Constable, it was not necessary that he should lay hands thereon, 
or take them into actual possession ; but that it is sufficient that he should apprize 
the party in possession that he did seize and sell them in that character. 

Third. That the stills are personal property and not fixtures to the freehold. 

The jury having found a verdict for the defendant, the plaintiff moved for a new 
trial, because, as he alledged, the Court had misinstructed the jury. The refusal of 
the instructions prayed, and of the new trial, are assigned for error. 

The points to be decided are, 

(208) First. Whether the stills in the situation mentioned are personal property. 

Second. Whether they being determined to be such, the act of levying and selling 
amounts to a conversion. 

First. The case of Hunt v. Mullanphy, Ist vol. of Missouri decisions is in point. 

The evidence in that case was brought up in the form of a special verdict. The 
property contended for was a copper kettle built into a furnace erected for that pur- 
pose so as to hide the kettle, except the edge or mouth of the same. 

The furnace was connected with the chimney of a house by a flue, so as to take 
the smoke from the furnace into the chimney, through an opening made for that pur- 
pose; and the kettle and furnace might have been removed without any other injury 
to the chimney than laying bare the opening made in it to admit the smoke from the 
furnace. It was decided that the copper kettle, being in itself personal property, 
was not so attached to the freehold as to become a fixture. The stills are in them- 
selves personal property, and can onty be i by putting them up in furnaces in the 
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Ingram v. Matthien. 








way it is testified these in question were put up: and we are well satisfied that the 
act of putting them up in the usual way to make whisky, does not change their char- 
acter of personal property. No more need be said, as the subject of fixtures is fully 








illustrated in the case referred to. 

On the second point we have no doubt. The defendant took as full possession ot 
the stills, as from the nature of the property he could do, and exercised rights of own- 
ership over them by selling them as the property of the person against whom his exe- 
cution was directed. The Circuit Court, then, we think, erred in refusing the in- 
structions prayed for, aud in refusing a new trial. Its judgment is, therefore, re- 
versed, and this cause remanded for further trial in conformity with this opinion. 


























(209) INGRAM v. MATTHIEN. 





A. sold to B. goods to the value of $1070, for which B. promised to execute his not 
with security to A. A. applied to B. to execute his note according to contract. 5B 
refused. The goods, by order of A., were then conveyed about thirty miles and 






sold at auction for $800. The hire of a clerk, fees of persons employed in selling 










and other expenses were proved. It was held that A. was not bound to give B 
: notice of his intention to sell—that having undertaken to sell, he was bound to dis- 
charge that duty faithfully, and to account for the proceeds of the sale—that he was 
, entitled to compensation for all reasonable expenses, out of the proceeds of the 
i sale—that he was entitled to recover from B. the difference between the price 





i! which B. agreed to pay for the goods, and the nett amount for which they sold— 





that the expense of transporting could not be recovered without proof that the 





goodness of the market warranted the transportation—and that if the removal of 
the goods had caused a loss, B. would have been entitled to an allowance for the 








amount of that loss. 







ERROR to the Circuit Court of Boone county. 







Tomrxins, J., delivered the opinion of the Court. 






Ingram commenced his action against Matthien in the Circuit Court of Boon 
county, and there had judgment for five dollars, and not being content, sued out his 
writ of error to reverse the judgment of that Court. On the trial of the cause it was 
proved that Ingram had sold to Matthien a lot of goods for one thousand and seventy 
dollars, and that on the 28th day of May, 1831, Matthien agreed to execute his note 
with security to Ingram for that sum of money, and that he failed to do so. The 
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FAYETTE DISTRICT, SEPTEMBER TERM, 1833. 





Ingram v. Matthien. 





plaintiff then applied to him to execute his note according to contract, and he refused 
to do it. 

The goods were then conveyed by wagons from Fayette in Howard county, where 
they had been sold, to Huntsville in Randolph county, a distance of about twenty- 
tive miles. There they were sold at auction by order of Ingram, under whose direc- 
tion they had been conveyed to that place. They were sold for eight hundred dol- 
lars. The hire of a clerk it was proved amounted to twenty-one dollars, and evi- 

ence was given of other expenses as of transportation, and fees of persons necessa- 
ily employed in selling goods by auction. The plaintiff then by his counsel prayed 
210) the Court to give many instructions, which were refused. The sum of the in- 
‘tructions prayed is, that “if the jury find Matthien agreed to purchase the goods 
ior any given price, and failed to comply with his contract in executing his note 
herefor, and in receiving the goods, then the plaintiff might lawfully sell the goods : 
ud if the plaintiff did use due diligence in selling them, and did in good faith sell 
iem for a price less than Matthien the defendant had agreed to give, in such case 
‘he defendant ought to pay to the plaintiff the difference between the price agreed on 
etween them, and the amount of the sales of the goods after deducting all reasona- 
nable expenses ” 

Both plaintiff and defendant to support their case, cite the case of Sands & Crump 

‘Taylor & Lovett, 5 John. Rep. 395. On the side of defendant in error, it is con- 

ded that the plaintiff in error had no right to demand the difference between the 

mount of sales and the price agreed on, unless he had given notice of his intention 
sell and had sold at Fayette where the contract was made.~ On the other side it 
is contended that notice was not material, and the removal of the goods to Hunts- 
le was immaterial, provided they were not therefore sold ata less price. In the 
e above cited from 5 Johnson, there had been a delivering of a part, and the Court 
iy, “after the defendants’ refusal to accept the residue of the cargo, it was thrown 
the plaintiffs’ hands, and they were by necessity made trustees to manage it: and 
ing thus constituted trustees or agents for the defendants, they must either abandon 
ie property to destruction by refusing to have any concern with it, or take a course 
iore for the advantage of the defendants by selling it.” There is a strong analogy 
etween this case and that of the assured, in case of an abandonment, after a loss has 
happened within the policy, and the assurer refuses to accept the abandonment. In 
th cases the party in possession is to be considered an agent for the other party 
irom necessity, and his exercise of the right to sell, ought not to be considered a 
waiver of his rights on the contract. This rule operates justly as respects both par- 

211) ties, for the reasons which induced one party to refuse the acceptance of the 

property, will induce the other to act fairly, and sell it to the best advantage. It is 

: much fitter rule than to require it of the party on whom the possession is thrown 

gainst his will, and contrary to the duty of the other party to suffer the property to 

perish as a condition on which his right to damages is to depend.”? That Court then 
said that there were no decisions in the books, either establishing or denying the rule 
adopted in that case, but that it appeared to be founded on principles dictated by jus- 
tice and good sense. In this opinion of that Court we readily concur, and like them 
we think that Ingram in the cause before us became the agent of Matthien by neces- 
sity, when Matthien refused to take the goods into his own possession, and that in 
nder to acquire the right of an agent, it was not necessary for him to give Matthien 
.0tice of his intention to sell. Matthien could not have complained had Ingram 
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Bell & Craig v. Scott. 













abandoned the goods, and thereby a total loss had accrued. But Ingram having un- 
dertaken to sell them, he was bound to discharge that duty faithfully, and to account 
for the proceeds of the sale: he also is justly entitled to be compensated out of the 
proceeds of such sale for all reasonable expenses: and then the difference between 
the price which Matthien agreed to pay for the goods, and the nett amount of the 
sales of the same, is what we think Ingram is entitled to recover from Matthien. It 
was contended, however, for the defendant, that Ingram by transporting the goods to 
Huntsville, forfeited all claim to recover the difference from Matthien. We do not 
think so. We are of opinion that Ingram ought not to recover the expense of trans- 
portation from Fayette to Huntsville, unless he can prove that the goods sold at 
Huntsville for a better price than they could have been sold at Fayette, and that the 
goodness of the market warranted the expense incurred in transportation. On the 
other hand we believe that if Ingram, by removing the goods to Huntsville, caused 
them to sell for less than they might have been sold at Fayette, Matthien is entitled 
to an allowance for the loss so sustained. We will further add that in our opinion 
(212) Ingram ought to be allowed as a part of the necessary expenses, the license of 
an auctioneer, provided it were necessary to have one licensed for the purpose of that 















sale. 
The judgment of the Circuit Court is, therefore, reversed, and the cause remanded 
and a new trial awarded 








Bett & Craic v. Scotr. 





Where a fact is simply alledged, without vouching any instrument, and an instru- 
ment is used as mere evidence, a variance will not be material, if the substance is 
proved. 








ERROR to the Circuit Court of Saline county. 






M’Girk, C. J., delivered the opinion of the Court. 






This was an action against a Sheriff for a voluntary escape. The declaration sets 
out the judgment for debt, damages and costs, which costs were general without say- 
ing how much. The declaration then avers that these costs amounted to $3 37 1-2; 
it then concludes with a prout patet per recordum. The declaration then avers that 
an execution issued for the debt, damages and costs aforesaid, which said debt, dama- 
ges and costs were duly endorsed on the execution with the additional costs of said 
execution, amounting in all to the sum of $5 00. The record containing a copy of 
the execution and endorsements, were offered in evidence and rejected by the Court 
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Dameron v. Belt. 


onthe ground of variance. On the back of the execution the costs are endorsed 
thus—costs, Clerk’s fees $1 87 1-2, tax on execution 62 1-2, attorney Wilson $2 50 
—$5 00. It is assumed that the $1 87 1-2 charged here as Clerk’s fees are intended 
to be the Clerk’s fees accrued before the issuing the execution, and that sum added 
to the $2 50, the fee of the attorney, will make $4 37 1-2. It, therefore, cannot be 
true: the costs of the suit on the rendition of the judgment were only $3 37 1-2. 
Inasmuch as the Clerk has in this taxation made no charge for his issuing fee, we are 
(213) well satisfied that the Clerk’s fee of $1 00 for issuing the execution is included 
in his charge of $1 87 1-2. Take this sum from his charge of Clerk’s fees, the bal- 
ance will be $3 37 1-2; so that we conceive there is not even a technical variance. 
Another view in regard to this variance is this: that as this matter of variance only 
irises on the taxation of costs, endorsed on the execution, no advantage can be taken 
of it. The declaration does not vouch the record as proof of that matter by a prout 
itet per recordum. Then we conceive the vaviance is subject to the rule laid down 
1 3 Starkie’s Evi. 1603, which rule is, that where a fact is simply alledged, without 
vouching any instrument, and the instrument is used as mere evidence, a variance will 
it be material, if the substance is proved. ‘The same rule was laid down by this 
mut in Martin v. Miller. 
Phe judgment of the Circuit Court is reversed, the cause is remanded, Xc. 


DAMERON v. BELT. 


vuere the defendant pleaded a tender to an action on a bond for one hundred dol- 
lars, to be discharged in horses on a certain day, it was held that the tender should 
have been made at the house of the obligee, unless he had repaired to the house of 
the obligor on the day the debt became due, in which case a tender at the house 
f the obligor would have been good. 


APPEAL from the Circuit Court of Randolph county. 
Tompkins, J., delivered the opinion of the Court. 


Dameron sued Belt by summons and petition in the Circuit Court of Randolph 
‘ounty, and there obtained judgment, to reverse which, Belt appeals to this Court. 
From the record we learn that Dameron sued on a bond for one hundred dollars, to 
be discharged in horses on a given day. Belt pleaded three several pleas of tender 
‘o Dameron at the cownty of Randolph aforesaid ; to all of which Dameron demurred. 

The law governing such contracts, as settled in the Courts of Kentucky, is, that 


214) the plaintiff, to convert the demand into a money debt, must make a demand 
i nd 
77a* 
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Dameron v. Belt. 





at the dwelling house of the obligor, where alone it can be reasonably supposed that 
he contracted to deliver property, no place being determined on in the obligation ; 
and if the obligee sue at common law, he must in his declaration set out a special 
demand. But this is a statutory action, and the plaintiff has pursued the form pre- 
scribed by the act of the General Assembly ; and the defendant having thought ft 
to plead a tender, it seems but just if he wished to avail himself of a tender, that it 
should have been made at the dwelling house of the plaintiff. For as the law sup- 
poses that the obligor ought not to be required to pay cumbrous and unwieldy 
property (no place being fixed in the contract) at any other place than at his dwel- 
ling house; so if he find it more convenient to make a tender than to wait for « 
demand, ought he to make that tender at the dwelling house of the obligee, where 
alone we can reasonably suppose him prepared to receive ; unless indeed he might 
have repaired to the house of the obligor, on the day the debt became due ; in such 


case no doubt it would be decided that a tender would be good if made at the dwel- 


ling house of the obligor. In this case, the obligor having pleaded that he tendered 
the horses in Randolph county generally, we think the Circuit Courtrightly sustain 
ed the demurrer to his pleas 

The judgment of the Circuit Court is therefore affirmed 
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FAYETTE DISTRICT, SEPTEMBER TERM, 1833. 


(215) McLEANn, ApM’R OF Brockman, v. THoRP. 


i. Where the witness was asked whether or not the defendant admitted in conver- 
sation, that the plaintiff had not received his portion of an estate, it was held that 
the interrogatory was leading inits character, and should have been suppressed by 
the Court. 

2. A. commenced an action of assumpsit against B. B. pleaded the statute of limi- 

tations. The Court instructed the jury to find for the defendant, unless they 
believed from the evidence before them that the defendant did promise to pay 
within the five years next preceding the commencement of the suit. This in- 
struction was held to have been properly given. 
Where it was in evidence that the defendant had said within the five years next 
preceding the commencement of the suit, that he must have some money or the 
plaintiff would sue him, and also that the defendant was agent for the plaintiff in 
selling some property, the Court were not agreed to say that the jury should have 
been instructed, that there was no evidence before them of a promise of payment 
made by the defendant to the plaintiff within the five years next before the com- 
mencementof the suit; but they held that a motion of the defendant for a new trial 
should have been granted. (Note a.) 


APPEAL from Randolph Circuit Court? 
lompxins, J., delivered the opinion of the Court. 


Thorp brought his action of assumpsit against Brockman, in the Circuit Court of 
Randolph county. Brockman pleaded non-assumpsit, and the statute of limitations. 
Thorp had judgment in the Circuit Court, and to reverse that judgment this appeal 
ytaken. On the trial of the cause, it was in evidence that Joseph Embree, now 
ieceased, made a gift by deed, dated 15th July, 1818, of some personal property to 
eight of his children and three of his grand children, of which personal property the 
three grand children were to receive one-niath part, to be equally divided among 
them. Brockman, the defendant in this cause, was by Thorp, who had married one of 
the grand children of said Joseph Embree, constituted his agent to sell and receive 
iy for his wife’s interest in property accruing under the said deed. The others 
taking under the said deed also constituted him their agent. In the year 1818, 
trockman sold the property on a credit, and took notes from the purchasers. Al! 
216) the testimony given to prove the acknowledgment of the demand of Thorp 
within five years next before the commencement of this suit, is contained in the tes- 
limony of two witnesses, David Hampton and Joseph Embree. Hampton says that 
n the latter part of the year 1829, or the first of 1830, Stephen Brockman informed 
tim he must have some money or Thorp would sue him. To Joseph Embree, the 
ther witness, the question was put: “If you had a conversation with Stephen 
Srockman, the defendant, state when it was, and whether or not he admitted in that 
conversation that the plaintiff, Thorp, had not received his portion of the estate of 
Joseph Embree, deceased.” Answer: “The conversation referred to in the ques- 
tion, was in the winter of 1829 or the spring of 1830, Said Brockman stated to me 
that he thought there were about four or five hundred dollars coming to him from 
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David Hampton, and the said Thorp had not received his part of the estate, as I un- 
derstood him.” It was also in evidence that Joseph Embree, deceased, after making 
the deed aforesaid, died, and that Hampton administered on the estate; that Hamp- 
ton and Brockman, by authority of the heirs of Embree, sold the land of deceased ; 
and that Hampton paid Thorp his interest in the sales of the land; and that Hamp- 
ton said he always intended paying Thorp his proportion of the sales made by him 
as administrator of Joseph Embree, and his proportion of the sale of land alluded to 
before in his deposition. On the trial of the cause the defendant moved the Court to 
suppress the interrogatory above mentioned, (for the deposition of the witness had 
been taken,) and the Court overruled the motion. The defendant, after the testimony 
was closed, moved the Court to instruct the jury, that there was no evidence before 
them of a promise of payment, made by the defendant to the plaintiff, at any time 
within five years next before the commencement of this suit. This instruction the 
Court refused, but instructed the jury to find for the defendant, unless they believed 
from the evidence before them that the defendant did make such promise within five 
years next before the commencement of this suit. After verdict the defendant 





moved the Court to grant a new trial for these reasons : 

(217) First. The verdict is against the law and evidence. 

Second. The Court misinstructed the jury. 

Third. The Court refused to give the instruction above prayed for. 

Other reasons were assigned which we do not think it material to notice. 

It is assigned for error: 

First. That the Court permitted incompetent evidence to go to the jury. 

Second. That the Court refused to instruct the jury that there was no evidence 
‘before them of a promise made by the defendant to the plaintiff, for the payment 
of money at any time within five years next before the commencement of this suit. 

Third. The Court erred in refusing a new trial. 

The first error assigned embraces the overruling by the Court of the defendant's 
motion to suppress the answer of Joseph Embree to the interrogatory above men- 
tioned. Had that question been put in this form, “did not Stephen Brockman admit 
in that conversation, that Thorp had not received his portion of the estate of Joseph 
Embree, deceased,” its leading character would not have been disputed by any one. 
It has been sometimes attempted to qualify that kind of questions by putting them 
thus : “ Did Brockman or did he not admit,” &c. But the practice has always been 
discountenanced by the Courts, because although the question is put in the alterna- 
tive, yet the witness, supposed in law to be partial to the suitor summoning him, 
will always have sagacity enough to know whether an answer in the negative or 
affirmative will most conduce to advance the interest of his friend, and is by such & 
question as directly led to the answer wanted, as if the question had been put thus: 
“ Did he not admit that Thorp had not received,” &c. In the case before the Court 
the witness was asked whether or not Brockman admitted that Thorp had not re- 
ceived his proportion of the estate of Joseph Embree, deceased. This last manner 
of stating the question is equally as objectionable as the former. The Court erred 
then, we think, in not suppressing the answer. 

(218) The second assignment, viz: that the Court misinstructed the jury, is not 
in our opinion well made. Whether the Court erred in refusing the instructions 
prayed, will be inquired into in another place; but certainly the instruction given 
was correct. 
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The third assignment of errors, viz: that the Court refused a new trial, we think 
was correctly made. For the answer of Joseph Embree being suppressed, as it 
ought to have been, no testimony remains against Brockman, but the declaration 
made by him to Hampton, viz: that Brockman informed him in the latter part of the 
year 1829, he must have some money or Thorp would sue him. This testimony, 
weak as it is, being before the jury, with the evidence before given of Brockman’s 
agency in selling the property conveyed by the deceased, Joseph Embree, to his 
children, and alse the evidence of his authority to collect the proceeds of such sale, 
the Court are not agreed to say that the Circuit Court erred in refusing the instruc- 
tion asked by the defendant ; but they feel no hesitation in saying that even had the 
answer of Joseph Embree been competent evidence, a new trial ought to have been 
xranted. That answer is very vague: “ Brockman stated to me that he thought 
there were about four or five hundred dollars coming to him from Hampton, and that 
Thorp had not received his part of the estate.” Of what estate? No estate but 
that of Joseph Embree, deceased, had been spoken of, and Hampton administered— 
then the share of Thorp wascoming from Hampton. For the property given by the 
deed of the deceased could not be called his estate. It had changed owners in his 
lifetime. Again let us examine the preceding clause of that answer: “ Said Brock- 
man told me that there were about four or five hundred dollars coming to him from 
Hampton.” It might well be that Brockman intended to say this money was coming 
from Hompton to himself, and indeed the latter clause of the answer, which was 
above noticed, seems to be unmeaning, unless we suppose the money were coming 
to some other person than Thorp: for he then says, “ and-the said Thorp had not 
received his part of the estate.” Now if there were four or five hundred dollars 
(219) coming to Thorp from Hampton, Brockman could not be the debtor; and 
moreover it would have been idle to add, after saying so much, that Thorp had not 
received his proportion of the estate. Again it may be asked of what estate had he 
not received his share? No estate but that of Joseph Embree had been spoken of, 
and Hampton was the administrator: then Brockman could not be liable for that 
sum. Nor can it be pretended that the property conveyed: by the deceased in his 
lifetime, to his children and grand children, could be called his estate after his death. 
For these reasons the judgment of the Circuit Court is reversed, and the cause re- 
manded for further trial. 


(a.) See same case, 4 Mo. R., 256. 
Bucher v. Johnson’s adm’r,4 “ “ 100, 
Elliott v. Leake, hf s € 208, 
Davis v. Herring, 6 « « 21. 
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Vest v. GREEN. 


1. A. with B as security, executed his note toC. for $100. A. to indemnify B.,as- 
signed to him several notes on solvent men to the value of $150. B. sold the notes 
so assigned, to C., in discharge and satisfaction of the note on himself and A. 
When A. assigned the notes to B., C. had a judgment against them for $91 31. In 
a suit by A. to recover the difference in the value of the notes as-igned to B. and 
the note given to C., it was held that the Court did right to refuse to instruct the 
jury, that if they believed the notes in the declaration mentioned, were assigned 
to B. as a pledge to secure him against the note to C., and that he gave up to C. all 
the notes so assigned in satisfaction of that note, and if they believed also that the 
notes so assigned were, at the time they were given up to C., worth more than C,’s 
note, they must find for the plaintiff the amount of the difference of such value. 

2. Where property is pledged to indemnify against a debt, when the debt falls due 
the pledge may Jawfully apply the property in discharge of the debt. 


ERROR to the Circuit Court of Randolph county. 
M?Girx, C. J., delivered the opinion of the Court. 


This was an action on the case commenced before a Justice of the Peacc by Vest 
igainst Green fora violation of a trust reposed in Green by Vest. Vest had judg- 
ment before the Justice of the Peace for fifty dollars. An appeal was taken to the 
(220) Circuit Court, where Green had judgment, and Vest has brought the case here 
bya writ of error. In the Circuit Court Vest suffered a non-suit, and prayed to have 
the non-suit set aside, which was refused. This is assigned for error. The ques- 
tions to be considered arose on the trial which preceded the non-suit. It appears by 
the bill of exceptions that in the fall of the year 1830, Vest and Green came to the 
witness, R. Wilson, and stated to him that E. T. Hickman held a note on Vest and 
Green for about $100, and that Green was only the security of Vest. That Green 
was apprehensive Vest would become insolvent, and that he would be compelled to 
pay the debt. That Vest to secure and indemnify Green against the note, uncondi- 
tionally assigned to him one note on W. T. Curran to Vest for $100, one note o: 
bond made by one Rice to Vest for the sum of about $12, one note made by one 
Smoot for $8 50 to Vest, one other note made by one Noble to Vest for $16, and 
other notes to the amount of about $12: in all about $150. That Green appeared 
willing to accept the note on Curran as a sufficient security ; but Vest to make him 


entirely safe, assigned him the other notes; that witness understood from Green that 


previons to the commencement of this suit he had sold and gave up to Hickman all 
the notes so assigned to him in discharge and satisfaction of the note he and Vest 
were bound in to Hickman. It was also proved that all the notes were paid to Hick- 
man. Another witness testified that Green told him that he, Green, had notes 
enough assigned to him by Vest to pay the Hickman note, and to pay the witness’ 
demand of about $40 against Vest. It was also proved that the obligors in said notes 
were solvent men, at the time the notes were made. It appears that at the date of 
the assignment of the notes, Hickman had a judgment against Vest and Green on his 
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note for $91 31. On this state of testimony the plaintiff, Vest, asked eleven in- 
structions which were refused by the Court. The substance of many of these in- 
structions is the same as of those decided against Vest when the cause was up be- 
tore. Some, however, present new points. We will consider the first one asked by 
Vest, which is as follows : 

(221) That if the jury believe the notes in the declaration mentioned were assign- 
od to Green as a pledge to secure him against the Hickman note, and that he gave 
iy to Hickman all the notes so assigned in satisfaction of that note, and if they be- 
lieve also that the notes so assigned were, at the time they were given up to Hick- 
nan, worth more than the Hickman note, they must find for the plaintiff the amount 
{ the difference of such value. The Circuit Court did right to refuse this instrne- 
tion. Hickman had a judgment against Green and Vest at the time these notes were 
riven up to him. It might be that his execution was out, and that Green’s property 
‘night be sacrificed unless he immediately paid the debt, and that Hickman would 
take nothing less than all the notes in satisfaction of his debt. It might be that the 
bligors in those notes lived at great distances from Hickman, and it might be that 
ie notes had a long time torun. If any of these things existed, (and we cannot 
iy they did not,) then Hickman would not be likely to take less than the amount 
the notes in satisfaction of his debt. The substance of many other instructions 
jused, is, that Green had no right to sell the notes to Hickman in satisfaction of his 
‘cbt till he was indemnified. This position is not law. 

Was Green bound to wait till his property was under execution, or till he paid the 
lebt out of his own money, before he sold the notes? We think this would be re- 
juiring of him that which he was neither bound in law nor conscience to do. So if 
sioney is pledged as an indemnity against a debt, when the debt falls due the pledgee 
may lawfully apply the money pledged to pay the debt. When money is pledged to 
udemnify against an event, when the event happens the pledgee may use the money 
ind relieve himself from the liability. Such also is the law, as we believe, when 
property is pledged as an indemnity. 

The fourth instruction asked by Vest and refused, has no testimony to support it. 
We will therefore pass it by. We believe all the other instructions refused are 
ther embraced in those decided on heretofore, or are answered by what is said 
bove. The defendant, Green, then asked four instructions, which were given. 
222) They were decided by this Court when the cause was up before. 

The second instruction given on the former tria! was by this Court deemed to be 
erroneous. That instruction, as altered by the party and given by the Court, is 
leemed to be correct. A point is made respecting the motion of Vest in the Circuit 
Court to dismiss the appeal. That point was also decided against Vest, when the 
case was up before. The judgment of the Circuit Court is affirmed with costs. 
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Apams v. HANNON. . 
sul 

. Where the plaintiff sued as an infant by her next friend, fora charge of adultery, ew 

it was held that if she was an unmarried woman she was incapable of committing ('o 
adultery, and that if she was married her husbaud should have joined her in the | 
action. (Note a.) ; 
2. The words charged in the declaration were, “I stroked her,’’ without any inuen. 
i de as to the signification of the word “ stroked.” Held, that the declaration set out 

: no cause of action: fur whatever obscene meaning the word “ stroked’? may con 

a vey in particular sections of the country, or in particular companies, it is certain 
‘i that as it is generally understood by the well educated part of society, it has no bai ‘ 
4 meaning. rul 
e 3. It is not error to refuse to hear motions to strike out before the pleadings are open: ( 
a ed to the jury. I 
a 4. The witness was asked what was the character of the plaintiff for chastity among irs 
ft the majority of her neighbors with whom he had conversed, It was held that this Ss 
ry evidence was very properly rejected. hea 
1 

the 
ERROR to the Circuit Court of Boone county. F 

Tompxtns, J., delivered the opinion of the Court. 
Rachel Hannon, by Esam Hannon, her next friend, (she being an infant under the F 
age of twenty-one years,) brought her action in the Circuit Court of Boone county, Se 

against Robert Adams, for words spoken, and had judgment. To reverse this judg- the 
' ment, Adams by writ of error brings the cause into this Court. The declaratio: Ri 
, commences with an averment of the plaintiff’s good character and innocence, ant Ac 
then the plaintiff? avers that the defendant to cause it to be suspected and believe marr 
that she was guilty of adultery, and to subject her to the pains and penaltie marr 
of adultery, spoke the words in the declaration charged ; on account of whici of ac 
speaking she avers she has been suspected, and believed to be guilty of the nifica 
crime of adultery. There are three counts to the declaration: the wort nittil 
(223) charged to be spoken in each are the same, but spoken in different manners; to co 

they are, I (meaning Robert Adams,) stroked her, (meaning Rachel Hannon). Ther of ad 
is no averment that the word used to convey the idea of carnal knowledge, was bY mean’ 
the hearers or by those of the neighborhood where it was used, understood to conve} comp 
that idea. After the jury was empanneled, and before the pleadings were openet, the ec 
the defendant moved the Court to strike out three counts of the declaration: the been | 

Court refused to take up the motion before the pleadings were read to the jury: afte used, 
° they were read, the defendant renewed his motion and it was overruled. After the ted to 





plaintiff’s testimony was closed, the defendant introduced a witness to prove th 
general character of the plaintiff for chastity, amongst a majority of her neighbor 
with whom he had conversed. ‘This witness stated that he had never resided in the 
neighborhood, but that he was frequently at the house of an uncle who resided as! 
near neighbor to the plaintiff before the commencement of this action, and had fit 



























































FAYETTE DISTRICT, SEPTEMBER TERM, 1833. 





Adams v. Hannon. 





quently remained there several days at a time, and heard several of the neighbors 
who were there, express their opinion about the plaintiff’s character, some of a fa- 
vorable and others of an unfavorable kind: these being all the facts the witness had 
stated, the defendant asked the witness what was the character of the plaintiff for 
chastity among a majority of her neighbors, with whom he had conversed on that 
subject. The Court on motion of the plaintiff refused to suffer the witness to an- 





y; ewer the question. After verdict found for the plaintiff, the defendant moved the 
ig Court to set aside the verdict, and for a new trial. 
ne First. Because the verdict was against law and evidence. 


Second. The damages were excessive. 

Third. Because the Court refused to adrait the defendant’s testimony. 

This motion being overruled, the defendant moved in arrest of judgment, 

First. Because the declaration is wholly defective. 

Second. The words alledged gave no cause of action: this motion, too, was over- 
ruled. 

(224) It is assigned for error, 

First. That the Court erred in refusing to hear the motion to strike out when it was 
first made. 


on, 
fi Second. The Court erred in refusing to strike out the counts when the motion was 
heard. 
Third. The Court erred in rejecting the evidence of general character offered by 
the defendant. 


Fourth. It erred in refusing a new trial. - 

Fifth. It erred in refusing to arrest the judgment. 

‘The points to be decided are, 

First. Was the declaration good ? 

Second. Was the evidence rejected of such a character as ought to have gone to 
the jury ? 

First. In this action the plaintiff sues as an infant by her next friend. 

Adultery is the criminal conversation of a married person. If she be indeed a 
married woman, her husband ought to have joined in the action: and if she be not 
married, then she could have been in no danger of the “ disgrace, pains and penalties 
of adultery,” from the speaking of the words charged: for let them be ever so sig- 
nificant, they cannot carry the charge of adultery against a person incapable of com- 
mitting the act. It ought to have appeared in the declaration, she was in a condition 
to commit adultery. We will however consider the language used to impute the act 
of adultery to the plaintiff. The efficient word is “stroked”? Whatever obscure 
meaning this word may convey in particular sections of the country, or in particulac 
companies, it is certain that as it is generally understood by the well educated part of 
the community, it has no bad meaning. If then from the manner in which it has 
been used by the defendant or in the particular neighborhood or company where it is 
used, it has acquired a signification calculated to convey the charge which is attemp- 
ted to be set out in the declaration, that fact should have been averred. In 2 Saund, 
242, note first, it is said that if the words spoken be Welsh, French, or other foreign 
language, the plaintiff must aver that the hearers understood such language, unless 
(225) indeed in respect to Welsh words the action is brought in any of the Courts of 
the great sessions in Wales, for it shall be intended the hearers understood the words : 
by analogy to that case we may suppose 7S if it were averred and can be proved 
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that the words here charged to be spoken were in the neighborhood where they were 
spoken, understood in a sense calculated to convey the idea of carnal knowledge, 
then it would not be necessary to aver that they were understood by the hearers. 

We are of opinion then that for the two reasons above mentioned, there is no good 
cause of action set out in the declaration. It may here be added that in the opinion 
of this Court, the most convenient practice would be to hear motions to strike out, 
before the pleadings are opened to the jury; but that it is not error to refuse to hea 







such motions before reading them. 

Second. We are of opinion the evidence was very properly rejected by the Circuit 
Court. 

What is the character of the plaintiff for chastity among the majority of her neigh- 
bors with whom the witness had conversed, is, we think, a question not at all caleu- 
lated to elicit an answer proper to prove the general character. 

On the first point then we are of opinion that the judgment ought to be reversed. 
It is therefore reversed and the cause remanded, and the plaintiff will have leave to 









amend his declaration. 





(a.) See Dyer v. Morris, 4 Mo. R., p. 214. 








SNELL v. OWENS. 





Where a defendant has been ruled to give security for costs, and has failed to d 
so, he cannot be allowed to do so after a motion by the defendant to dismiss the 








suit. 






ERROR to the Circuit Court of Randolph county. 






Tompkins, J., delivered the opinion of the Court. 






(226) Snell sued Owens in the Circuit Court of Randolph county. In the pro- 
gress of the cause, Owens moved the Court to rule Snell, for reasons filed, to give se- 
curity for costs; and the Court ruled him accordingly to do so within thirty days be- 
fore the then next succeeding term. On the first day of March, 1833, Owens again 
moved the Court to dismiss the cause, because a bond had not been filed agreeably to 
the order of the Court above mentioned. It appeared that a paper writing called a 
bond had been filed by the plaintiff, which was called a bond for eosts. ‘This wri- 
ting was filed on the 25th day of February, next preceding the day of making the 
motion. The Court dismissed the cause and the plaintiff excepted to the opinion of 
the Court. On the next day, (viz.) 2d day of March, which was the second day of 
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the term, the plaintiff moved the Court to reinstate the cause on the docket, and the 
Court overruled the motion. We find after the bill of exceptions, the copy of the 
bond; but as it is not incorporated with the record by the act of the Court, as it 
might have been by copying it into the bill of exceptions, we can take no notice of 
it: and indeed the Circuit Court may have refused to notice it because it was insuffi- 
cient: for we are to presume its judgments are correct and well founded, until the 
contrary appears. We must therefore treat itas no bond. This Court has gone far 
to keep suitors in Court. In the case of Brown v. Ravenscroft, the judgment of the 
Circuit Court of Cape Girardeau county was reversed, because it dismissed the cause 
for the reason that Brown had not filed security for costs, agreeably to an order of 
that Court. But in that case Brown had offered to file sufficient bond, before the 
motion to dismiss was made. We cannot indulge suitors farther. In the case cited, 
1s well as that now before the Court, the defendant would necessarily go to the 
Clerk’s office on the day the plaintiff was ruled to give security for costs, to see 
whether it was necessary to make preparation for trial, and finding no bond, it would 
it be unreasonable that he expected in the event to get rid of a vexatious suit. But 
this Court interposes to keep the plaintiff in Court, merely because he files his bond 
227) before a motion is made to dismiss. But in the cause before us, we are asked 
co astep farther and allow a bond to be filed after the defendant has moved to dis- 
iss. Wecannot do this. The judgment of the Circuit Court, we think, is correct. 
s therefore affirmed, and the defendant in error is allowed his costs. 





Birch & HapeEN v. RoGERs. 


Where a suit was commenced by an assignee, Charles R. Rogers, and the note in evi- 
dence was assigned to C. R. Rogers, it was held that a motion to instruct the jury 
that there was no evidence to prove that C. R. Rogers to whom the note was assign- 
ed, was the plaintiff Charles R. Rogers, was properly refused. 


ERROR to Howard Circuit Court. 


Tompxins, J., delivered the opinion of the Court. 





Rogers sued Birch and Haden in the Circuit Court of Howard county, and there 
had judgment. To reverse this judgment, Birch and Haden prosecute their writ of 
error. Rogers commenced his suit in the Circuit Court by petition and summons, 
and states his case thus: “Charles R. Rogers, plaintiff, states that he holds a note on 
the defendants, James H. Birch and Joel H. Haden, in substance as follows: $176 
*S—four months after date we or either of us promise to pay James Barnes one hun- 
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dred and seventy-six dollars and seventy-five cents, &c.” On which is the following 
assignment: “I assign the within note to C. R. Rogers for value received, Septem. 
ber Ist, 1832, &c., whereby the plaintiff became the proprietor thereof, of which the 
defendants had due notice.” The defendants put in a plea denying the assignment 
On the trial of the cause the plaintiff proved that the signature to the assignment of 
the note sued on was the signature of James Barnes the assignor. No other evidence 
was given. 

The defendants then moved the Court to instruct the jury, that there was no evi- 
(228) dence before them to prove that C. R. Rogers, to whom the note was assigned, 
is the plaintiff Charles R. Rogers, and that therefore a verdict must be found for the 
defendants. The Circuit Court refused to give the instructions demanded. In stat- 
ing his case the plaintiff has pursued the form prescribed by the act of Assembly, 
and pursuing that form, he has averred that by virtue of the assignment of Barnes, 
he became the proprietor of the note sued on. His evidence is an assignment to C. 
R. Rogers by Barnes, and his possession of the note. The identity of the person of 
the assignee is put in question by the plea. We think the Court was authorized to 
consider his possession of the note as some evidence in his favor. It was also just 
in our opinion, that the Court should take notice of the frequency of the practice of 
abbreviating the given names of men, and thatthe letter C being the initial of Charles, 
might well be intended for an abbreviation of Charles. With such evidence before 
it, we think the Circuit Court might well refuse the instructions asked for by the de- 
fendants. It may be added that had there been any doubt of the identity of C. R. 
Rogers and Charles R. Rogers, evidence might have been offered by the defendants 
to prove that Charles R. Rogers was not the assignee. Weare then of opinion that 
the judgment of the Circuit Court ought to be affirmed, and the defendant in error is 
allowed his costs. 


FENTON v. WILLIAMS. 


In a suit by summons and petition, where the petition pursued the direction of the 
statute as to form, and the summons required the defendant to answer the plaintiff 
in a plea of debt, damages and costs, it was held that there was no variance be- 
tween the petition and summons. (Note a.) 


ERROR to the Circuit Court of Boone county. 
M’G1RK, C. J., delivered the opinion of the Court. 


The original proceeding in this case commenced by petition and summons to re- 
(229) cover a certain debt. Fenton, the defendant in the Court below, demurred to 
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the summons. The demurrer was overruled, and the plaintiff had judgment. The 
causes of demurrer are as follows: 

First. The summons is variant from the petition as to the form of action. 

Second. That the action is petition and summons, and the summons requires the 
defendant to answer the plaintiff in an action of debt, damages and costs. 

Third. The summons is variant from the petition as to the nature of the action. 

The form of the petition prescribed by the act of the General Assembly is as fol- 
lows: A. B., plaintiff, states that he holds a bond or note on the defendant C. D., in 
substance as follows, (here insert a copy of the bond or note,) yet the said debt re- 
mains unpaid. Wherefore he prays judgment for his debt and damages for the deten- 
tion of the same together with costs. The 3d section of the act says a summons 
shall be annexed to the petition, requizing the defendant to appear and answer the 
said demand. ‘This petition pursues the directions of the act as to the form. The 
~unmons in the case at bar requires the defendant to appear and answer the plaintiff 
iu a plea of debt, damages and costs. The Legislature have not declared what shall 
be the form of action of the summons. It is contended by Mr. Givins for the plain- 
tiff in error that the summons should have run thus, to-wit: to answer the plaintiff 
‘he said demanded, or the said demand in the petition mentioned. We are of opin- 
ion there is no variance between the petition and summons in this case. The de- 
mand in the petition is for a debt and also for damages and costs. The demand which 
‘he summons requires the defendant to answer to, is a debt, damages and costs. The 
writ is inartificially expressed, but this cannot do any injury_to the defendant. The 
ict of the Legislature authorizes the plaintiff to sue by this proceeding fora debt, 
‘echnically so called; also to sue for that thing, which otherwise must be sued for 
incase of assumpsit. If the thing to be sued for is debt, we see no reason why the 
viit should not be in debt. If the injury lies in assumpsit, there can be no reason 
why the writ should not be in assumpsit, 

(230) The act does not say in what form of action the writ of summons shall be. 
We therefore conclude that the form best adapted to the nature of the complaint 
might well be used. It is contended that this proceeding is legally denominated an 
iction of petition and summons, It cannot be material by what name it may be 

illed. It is sufficient for the purposes of justice that the substance of the law has 
been pursued; which we believe in this case has been done. 

The judgment of the Circuit Court is affirmed with costs. 


t.) See Buckhart v. Watson, 4 Mo. R., p. 73. 
Hoover & Hayden v. Hays,5 “ = 127. 

























































































































































































SUPREME COURT OF MISSOURI. 


CLENDENNEN UV. PAULSEL. 


A. covenanted with B. to build a house of a certain description for a price mentioned 
in the covenant. B. covenanted to pay the price agreed on for the work when 
done. After A. had performed a considerable part of the work under the covenant, 
B. refused tolet him proceed any further. A. desisted and brought an action of 
assumpsit for the amount of work done. It was held that A. could not recover in 
assumpsit, but that as B. prevented him from fu!filling his covenant, he might have 
sued on the covenant and have alledged the prevention, in which case he woul 

i have been entitled to his money, as if he had performed his covenant. (Note a.) 


ERROR to the Circuit Court of Cole county. 





M’Grrk, C. J., delivered the opinion of the Court. 


3 This was an action of assumpsit brought by Clendennen, the plaintiff, against the 
ay defendant, for work and labor. The defendant pleaded non-assumpsit. Paulsel, the 
defendant, had judgment. It appears by the record that the plaintiff, and his brother 
Daniel, entered into a covenant to build a house of a certain description for Paulsel, 
at a price mentioned in the covenant. Paulsel covenanted to pay the price agreed 01 
for the work when the same was done. After the covenant was made, Daniel Cler- 
dennen refused to have any thing more to do with the business, and gave the san 
entirely up to John. He then went on under the covenant and performed a consit: 
(231) erable part of the work under the covenant, when Paulsel refused to let his 
: proceed any farther. He desisted and brought his action of assumpsit alone for th 
Pt work done. 
The defendant moved the Court to instruet, &c., 
That if the plaintiff could recover at all, it must be on the covenant ; and that he 
could not recover in this form of action for work done under the covenant; whic! 
a! instruction the Court gave. This opinion of the Court is assigned for error. It i 
bs insisted by Messrs. Hayden and Scott for the plaintiff in error, that where a contrac’ 
3 i is put an end to by the party, the other party may consider the whole contract « 
Me rescinded, and go for the work as if no special contract or covenant existed. The 
first case cited to support this position is, 1 Cain’s R. 47, Weaver v. Bently. Thi 
was a case of a covenant on the part of Bently to deliver to Weaver a lease of alo! 
of ground by a certain day, and in default thereof two notes on Weaver were to \ 
paid, Weaver on his part did not sign the covenant, nor does it appear by the cove: 
nant what Weaver gave as consideraticn thereof. Bently failed to deliver the leas 
! Weaver paid several sums of money as a part of the consideration, then brought hu 
action of assumpsit to recover the money back. The majority of the Court he 
that the plaintiff had his election either to affirm the contract or go on the covenat' 
or to disaffirm the contract and recover back the money which he had paid. _Livir- 
ston, Justice, dissented. His ground of dissent is, that as the plaintiff had his reme4 
on the covenant, he must resort to that alone. It is our opinion that Livinston w# 
right, and the Court was wrong. The authorities and cases, cited by Messrs. Well 
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Clendennen v. Paulsel. 


and Leonard for the defendant, will in our opinion show what the true law is. The 
first authority is 1 Chit. Pleading, 91, which says where the party has a higher secu- 
rity, he must found his action thereon. In page 92 he says assumpsit will not lie 
where there has been an express contract under seal. But he says it would lie if the 
leed were signed by the plaintiff only. That rule applied to this case would be that, 
232) if Paulsel, in this case, had not signed the covenant, then Clendennen, after 
having performed the covenant, or having been prevented, must bring his action of 
issumpsit. 

There are many other cases given where a deed may have been concerned between 
the parties, and assumpsit will lie; bat the case at bar does net come up to any of 
‘heim. The next authority cited is that of Young v. Preston, 4 Cranch, 239, cited in 
Condensed Reports, 98. This was an action of assumpsit for work and labor. It 
appeared in evidence that the plaintiff had done the work under a sealed instrument, 
and had been prevented by the defendant from doing the balance. 

The Supreme Court of the U. S. held that as the plaintiff had a clear right of ac- 

m under the covenant, he must resort thereto. 3 Starkie, 1762, is to the same 
wint, Where it is said that when the parties have made an express contract, none can 

:implied. We consider the rule as laid down in the case of Young v. Preston, is 

»true one. Many other authorities have becn cited to the same point. We are 
willing to admit that it has been held in some cases as cited by the plaintiff’s coun- 

, that where the party has covenanted to do an act, and has failed, the covenantee 
113 been allowed to recover the money paid in assumpsit,_ But if any of these cases 


tablish the doctrine that the party can sue in assumpsit where he has a security of 


higher nature, on which he can sue, we have no hesitation in saying the cases are 
t law. 1 Powell on Contracts is cited by the plaintiff, page 417, where it is laid 
vn that if he who is to be benefitted by another’s fulfilling a contract, is the occa- 
ivi why it is not fulfilled, the contract is thereby entirely dissolved, and the party 
sound ts discharged from his obligation. This rule applies to this case in this way, 
ist if Paulsel prevented the plaintiff from fulfilling his covenant, then he may sue 
i the covenant and alledge the prevention, and will be entitled to, his money as if 
ie lad performed the covenant. It cannot mean that the matter is to be considered 
13 if the sealed instrument never had been made. According to this view of the 
subject, the judgment of the Circuit Court is affirmed with costs. 


a.) See Helm v. Wilson, 4 Mo. R., p. 43. 


Raymond v. Fisher & Hanson,6 “ “ 30. 
Jarrel et al. ». Farris, adm’r, 6 “ “ 160. 
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(233) Crump v. MEAD ET AL. 


Where a party has a covenant or sealed instrument in regard to the matter of the 
contract, he must rely on that, and cannot abandon his contract or agreement at 
pleasure, and resort to assumpsit for work and labor generally. (Note a.) 


APPEAL from Circuit Court of Callaway county. 
M’Girk, C. J., delivered the opinion of the Court. 


This was an action of assumpsit brought by Mead against Crump for eight month’s 
work. This suit was commenced before a Justice of the Peace, where Mead had 
judgment. An appeal was taken to the Circuit Court. The plaintiff again had 
judgment. The judgment was rendered against Crump and his securities. They 
have appealed to this Court. It appears by the bill of exceptions that Mead worked 
for Crump in the year 1831, till July 1832, in clearing land and raising a crop of corn; 
that he then left Crump and went away. Crump then gave in evidence the follow- 
ing covenant, to wit: Articles of agreement made and entered into this 10th day of 
November, 1831, by and between Armstead Crump of the one part, and Joseph 
Mead of the other part. The said Crump doth obligate himself to find Joseph M. 
Mead twelve months, in the term of that time the said Mead is to clear land and crop 
with Crump, and Crump is to find every thing necessary to go on with the crop. 
" Crump obliges himself to give the said Mead the third of the crop on the land he 
has now cleared, and the half of the crop on the ground that they clear and fence, 
The understanding is, the crop of corn that is raised on the place, every thing else 
excepted. Sealed, &c. Both sign the instrument. It was proved that Mead 
icknowledged that he was bound to Crump in a writing with regard to the work he 
was doing for Crump. Much other testimony was given relating to the matter, 
which we deem it unnecessary to state. None was given however which varied the 
matter with regard to the matter of the covenant and the work done under it. The 
appellant, Crump, then asked the Court to instruct the jury that if they believed the 
work which Mead did, was done under the covenant, then he could not recover in 
(234) this action. The Court refused to give this instruction. The Court erred in 
refusing this instruction. The case of Clendennen v. Paulsel, decided at this term, 
decides the law to be that where a party has a covenant or sealed instrument in re- 
gard to the matter of the contract, he must rely on that, and cannot abandon his 
contract or agreement at pleasure, and resort to assumpsit for work and labor gen- 
erally. Here Mead was bound by covenant to work twelve months for a stipulated 
reward. He abandoned his employment without any default on the part of Crump, 
as far as we see. He cannot be permitted at his own will and pleasure to disregard 
his contract for corn, and go for cash. Many other instructions were refused which 
need not now be noticed. . 

The judgment is reversed, and the cause remanded to the Circuit Court for further 
proceedings. 


(a.) See Raymond v. Fisher & Hanson, 6 Mo. R., 30. 





FAYETTE DISTRICT, SEPTEMBER TERM, 1833. 


RuNKLE v. HAGAN. 


i, A notice of appeal, not objectionable in the language, given by an agent, and as- 
signed “ William Runkle by Wm. K. Vanarsdale,” is good. 
*. [t is error to dismiss an appeal from a Justice, and then to reverse his judgment. 


Tompkins, J., delivered the opinion of the Court. 


Hagan sued Runkle before a Justice of the Peace and had judgment. From this 
udgment Runkle appealed to the Circuit Court of Monroe county, where judgment 
being again given against him, he appealed to this Court. In the Circuit Court the 
appellee moved to dismiss the appeal, because the appellant had not given sufficient 
notice of his appeal, it being taken after the day of trial. No objection was taken 
to the language of the notice of the appeal ; but it was given by an agent and signed 
thus: “ William Runkle by Wm. K. Vanarsdale.” The Circuit Court for that reason 
lismissed the appeal, and reversed the judgment given by the Justice in favor of the 
(235) plaintiff below, appellee here. In the opinion of this Court, the notice of the 
appeal was good. But if it were even doubtful whether the person giving the no- 
tice were authorized, and the Court on suggestion were disposed to inquire in the 
absence of the appellant into his power, we see no reason why evidence, and parol 
evidence, should not be received to show the authority of the agent. The Court 
| erred then, we think, in dismissing the appeal ; but after the appeal (by which alone 
the Circuit Court had jurisdiction of the cause) was dismissed, that Court proceeded 
| to reverse the judgment of the Justice, and give judgment for the appellant for his 
costs before the Justice. In this we think the Court erred also, because after the ap- 
peal was dismissed, that Court had no more right to meddle with the cause than before 
the appeal was taken. The judgment of the Circuit Court is reversed, and the cause 
remanded, and that Court is directed to reinstate the cause and proceed to trial. 
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said 
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A. commenced suit against B. to have a demand allowed against him as administra- 
torof C. It was proved that in her lifetime, C. had executed to A. her obligation 
to pay him three-fourths of all the damages and wages recovered in four actions 
of replevin to be by her commenced for four negroes; and in case of a recovery of B Chat 
all the negroes, the further sum of three hundred dollars ; and in case of a recov: ‘ian 
ery of only a part of them, then a proportional part of the three hundred dollars. ibov 
A suit commenced for one of the negroes in the lifetime of C. was, after her death, On 
compromised by her administrator B. The negro was delivered to him, and he 238 
accepted ore cent damages, for which judgment was rendered. It was in prod, : fair 
that at the time of the entry of the judgment according to compromise, the services ite 
of the negro sued for were worth several hundred dollars. The County Court al vent] 
lowed A. the fourth part of the three hundred dollars, being seventy-five dollars, , 
and three-fourths of the damages, being three-fourths of a cent. On appeal, the 
Circuit Court affirmed this judgment. On appeal from the Circuit Court it was 
held, that as it did not appear, that by a diligent prosecution of the suit to final 
judgment, more than one cent damages could have been recovered, the judgment 
of the Circuit Court must be affirmed. 
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APPEAL from St. Louis Circuit Court. 
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Tompkins, J., delivered the opinion of the Court. collar 


McGirk, the plaintiff in error, applied to the County Court of St. Louis county to 
have a demand allowed against Chauvin as administrator of Helene Chevalier. That 
Court allowed him seventy-five dollars and three-fourths cents ; he appealed to the 
Circuit Court of said county, where the judgment of the County Court being affirm 
ed, he appealed to this Court. 
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McGirk v. Chauvin. 








‘The evidence preserved shows that on the 28th day of August, 1816, Helene Che- 
valier, the intestate, executed to McGirk an obligation in these words, viz: “ I pro- 
mise to pay Matthias McGirk for value received of him, three-fourths of all the 
(237) damages and wages that I may recover in four actions of replevin to be by me 
brought, to wit: one against Pierre Chouteau, senior, for one negro boy named Paul ; 
one against Sylvester Labadie fora negro boy named Antoine; one against Marie 
Antoinette Honey, otherwise Labadie, fora mulatto woman named Sophie ; and one 

vainst John Pierre Cabanne for a mulatto girl named Clarisse; and I also promise 
‘» pay him the sum of three hundred dollars when the above suits shall be ende 
nd a recovery in my favor; and if there shall be a recovery of some of the above 
laves in my favor, then the three hundred dollars to be apportioned according to the 
number recovered, and to be paid accordingly :” and that the intestate in her lifetime 
:lso sued Chouteau to recover the said boy Paul, and Chauvin as administrator be- 
coming the plaintiff, compromised the suit with Chouteau; Chouteau surrendering 


} the negro to Chauvin, and Chauvin accepting one cent damages, for which judgment 


was accordingly entered. The plaintiff in this cause also showed that at the time 
{ the entry of said judgment according to the compromise, there were sundry de- 


© positions taken on the part of the plaintiff in the action compromised as aforesaid, 


ind then remaining on file inthe Circuit Court where the action was pending, from 
which it appeared that at the time of the compromise and judgment aforesaid, Paul 
had been detained for several years from said Helene Chevalier, and that his services 
luring the time he was so detained were estimated at several hundred dollars. Evi- 
‘ence was also given by the plaintiff in this cause, of the amount of damages which 
ssid Helene was entitled to recover of Chouteau. No exception had been taken to 
‘he depositions. The Circuit Court, on motion of Chauvin, administrator of Helene 
Chevalier, decided that McGirk, the plaintiff in this cause, could not recover against 
Chauvin on account of damages due to him as administrator from Chouteau, more 
than three-fourths of the damages actually recovered in the action against Chouteau 
ibove mentioned. 

On the part of the plaintiff in this cause, it is contended that the one cent damages 
238) recovered by the administrator against Chouteau are merely nominal, and that 
: fair consideration appearing on the face of the contract entered into by his intes- 
ite with the plaintiff in this cause, it became his duty to prosecute the action dili- 
sently, and that the true measure of damages being the worth of the services of the 
slave, &e., the plaintiff in this cause had a right to recover against him in his repre- 
sentative character three-fourths of whatever sum he might, by using due diligence, 
have recovered against Chouteau. Admitting the law to be as contended by the 
plaintiff, and we have no disposition to deny that it is so, yet it does not appear to us 
that Chauvin, by a diligent prosecution of the suit against Chouteau to final judg- 
ment, could have recovered more than one cent damages. The plaintiff gave evi- 
tence before the Circuit Court, it seems, that the services of Paul, during the time 
he was detained by Chouteau from Helene Chevalier, were worth several hundred 
collars. Evidence, we are told, was also given of the amount of damages which 


said Helene ought to have recovered of Chouteau. But we are not told that this 


was all the evidence given before the Circuit Court. For any thing we see on the 


pecord, Chauvin might have given evidence to the Court that Paul’s services during 


the time of his detention from the intestate were worth nothing, and that in fact she 
Was entitled to recover against Chouteau only nominal damages, or that Chouteau 
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himself was insolvent. Where we are not precluded by an entry on the record, 
we are bound to presume every thing to sustain the judgment of the Circuit Court. 
We will therefore presume that that Court had before it other evidence than what 
is shown to us; and this cause being submitted to the Court, neither party requiring 
a jury, and no instruction being asked, we must presume that the Court decided on 
sufficient evidence that the plaintiff in this cause could not recover against Chauvin 
as administrator, more than Chauvin himself had in fact recovered against Chouteau, 
rhe judgment of the Circuit Court is therefore affirmed. 


(239) Cook v. JOHNSON. 


Where covenants are mutual and independent, either party may recover damaget 
from the other for an injury which he may have sustained by non-performance. 
(Note a.) 


APPEAL from the Circuit Court of St. Louis county. 
Tompxins, J., delivered the opinion of the Court. 


Cook commenced an action of ejectment against Johnson for certain lands lying 
in St. Francois county. The case was transferred from that county to St. Louis 
Circuit Court, because the Judge of the Circuit Court in which the suit was com- 
menced was related to the plaintiff. The judgment of the Cireuit Court of St. Louis 
county was against the claim of Cook, and now he appeals to this Court to reverse 
that judgment. 

On the trial of the cause in the Circuit Court it was proved that Cook and John- 
son agreed to exchange lands. ‘The lands of Johnson lay in the county of Cape Gi- 
rardeau ; and those which Cook agreed to give in exchange lay in the eounty of St. 
Francois. On the 8th day of November, 1827, Cook made to Johnson a covenant in 
the words following: “ Know all men by these presents, that in consideration of an 
agreement by deed made between myself and John Johnson of Cape Girardeau coun- 
ty, Missouri, to convey to me a tract of land in said county in exchange for the land 
herein mentioned, which I agree to exchange therefor, I do hereby covenant and 
agree as follows, that I have,” &c. He then sets out his equitable claim to severil 
tracts of land, and then adds, “ now I hereby bind myself, my heirs and assigns, to 
make or cause to be made to the said John Johnson, his heirs and assigns forever, 4 
good and sufficient deed of conveyance in fee simple to three hundred acres of lané, 
which I claim as aforesaid, to be taken off as follows,” (here follows a description 0! 
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the lands agreed to be exchanged,) “ it is agreed that Johnson may take possession 
of the land hereby agreed to be conveyed immediatety, except that part which I claim 
(240) from the bond of said Kinkaid. Said Johnson is also to be protected in the 
quiet possession, and I am to make him a deed in due form of law to the land agreed 
to be conveyed so soon as I can conveniently get a complete title from the said Kin- 
kaid, which shall at all events be within two years.” The covenant of Johnson to 
convey to Cook was a copy of the above except in the description of the parties and 
of the lands agreed to be exchanged. Cook afterwards procured complete titles to 
the several tracts of land composing the tract of three hundred acres, which he cove- 
nanted to convey to Johnson: that is to say, he obtained patents from the Unite: 
States for some and a deed from Kinkaid for the portion which Kinkaid had agreed 
by his bond to convey. 

The deed of Kinkaid to Cook was dated the 5th November, 1829, acknowledged 
on the Gth day of that month, but not filed for record till the 24th. On the 7th, 8th an: 
9th days of the last mentioned month, Cook tendered to Johnson a deed for the thre« 
hundred acres of land which he had, as above stated, covenanted to convey to him 





and offered to deliver the same to him if he would then and there perform his cove 
nant aforesaid by him made to the said plaintiff. The land conveyed to Cook by the 














above mentioned deed of Kinkaid, constituted a part of this tract of three hundred 
acres. When the tender of Cook’s deed was made to Johason on the 7th November, 
he admitted that he was not then ready to perform his covenant; but when the ten- 
der was again made on the 9th day, Johnson tendered Cook a deed for two hundred 
and fifty acres, which Cook refused. The defendant then moved the Court to instruc 

the jury, that on the case made out the plaintiff could not recover, and the Cou: 

gave such instructions. ‘To this opinion of the Court the plaintiff excepted and as 

signed it for error. 

On the part of the appellant, it is contended that if the covenants are depend 
int, that Cook having tendered a deed in conformity with his agreement ani 
Johnson not being in a situation to comply with his part of the contract, Coo’ 
may rescind it and bring his action of ejectment for the land he had given into Jotu, 
son’s possession. 

(2411) But should the covenants be considered independent, then the plaintiffs 
egal title must prevail over the equitable title of the defendant, and that the plain 











se tiff’s covenant for the defendant’s quiet enjoyment of the possession did not avai 
him after the lapse of the two years within which their deeds were respectively 1 
n- have been made. ‘This Court believes that the covenanis of Cook and Johnson ar 
ai mutual and independent, and that either party may recover damages from the othe: 
St. for the injury he may have sustained by non-performonce. 
“in The dependence or independence of covenants is to be collected from the evident 
an sense and meaning of the parties, and however transposed they may be in the deed 
in- their preceding must depend on the order of time in which the intent of the transac 
and tion requires their performance. See 1 Chitty Pleadings, p. 311. With this view o! 
anil the case, it seems unnecessary to decide on the sufficiency of the title which Coo! 
ral tendered to Johnson. The covenants being considered as independent of each othe: 
, to the appellant has nothing to rest on but his legal title, which he contends must prevail 
“ over the equitable title of the defendant, his covenant for quiet possession enduring, 
nd, 


4s he contends, only for two years. By the covenant, as above stated, Cook agreed 
to convey at all events within two years to Johnson, and aceording to the terms 0: 


; 





SUPREME COURT OF MISSOURI. 








Cook v. Johnson. 








the covenant, there seems to be no other consequence of a failure than the forfeiture 
of five hundred dollars, for which, as far as we can see, he relies on the personal se- 
curity of Johnson ; and ina preceding part of the covenant he had said, “ said John. 
son is to be protected in the quiet possession without limiting the time of the pro. 
tection. Here it will also be recollected that the consideration moving Cook to mai 
this covenant was an agreement by deed made between himself and Johnson to con. 
vey, &c., two covenants both independent of each other and both to be performed i: 
two years at least. To us it seems that as the parties have not themselves limite 
the time the covenant for quiet possession is to endure, and as neither of them seen: 
to have provided for any other consequence than a payment of damages by the pe:- 
(242) son failing to convey within the two years, the covenant for quiet enjoyment 
is still in force, and if such be the case, the legal title of the plaintiff avails hin 
nothing. Right on the demise of Green v. Proctor is a case in point. See 4 By 
row 2208. 
Phe judgment of the Circuit Court is, therefore, affirmed. 


(a.) 















See Lucas v. Clemens et al., 7 Mo. R., p. 367. 
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Cook v. JOHNSON. 


APPEAL from St. Louis Circuit Court. 







Tompkins, J., delivered the opinion of the Court. 


Cook brings his action of covenant against Johnson, and judgment is given agails 
him. He appeals to this Court. Cook in his declaration alledges performance of @! 
things he was bound to do, and assigns for breach that Johnson had not conveye 








certain lands according to his covenant. Johnson pleads that Cook had not on acer part 

a tain day, any deed on file in the Circuit Court for record for him, Johnson, there’! the 
| meaning to put in issue the sufficiency of the title of Cook to some lands which bh . in 
4 Cook, had averred an offer to convey in performance of his covenant. To this p! sion 
the plaintiff demurred, and the Circuit Court overruled the demurrer. The coveni!' twe: 

grar 













here sued on is the same given in evidence in the action of ejectment between t!* 
same parties brought up and decided at this term in this Court. That covenant br 
ing decided to be independent of Cook’s covenant to Johnson, the plea is bad, 2 
the judgment of the Circuit Court must be reversed, and the cause remanded. 
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243) Hitt & Tuomas v. WRIGHT. 


1. Having made two grants of land in 1769 on the same day, one of which was after- 
wards confirmed by the United States, is not sufficient evidence that the grantor 
was at the time an officer of the French or Spanish government, invested with pow- 
er to grant lands. 

2. A grant existing on the land book called livre terrien will not be considered as ex- 
isting by matter of record, without evidence that the livre terrien is of itself a 
record. 


ERROR to St. Louis Circuit Court. 


M'Girk, C, J., delivered the opinion of the Court. 


This was an action of ejectment brought by Wright against Hill and Thomas for 
1 lot or piece of ground situate in or near north St. Louis. The declaration is in the 
sual form, plea the general issue, a verdict and judgment were given for Wright the 
plaintiff. On the trial the plaintiff gave in evidence, by consent, a translation of a 
‘oncession to Joseph Brazeau dated 20th June, 1794, whereof the following is a copy: 
'o Don Zenon Trudeau, Captain in the fixed regiment of Louisiana, Lieutenant 
Governor Commandant in chief of the western part of the Illinois, humbly prayeth 
Joseph Brazeau, resident in this village of St. Louis, has the honor to set forth that 
he wishes to obtain a tract of land situate to the north of this village, beyond the 
mound called la grange de terre, to be four arpents wide extending from the bank of 
‘he Mississippi west by south (0 1-4 g 0) by about twenty arpents in length, com- 
mencing at the ridge where the said mound stands, and extending towards the N. N. 
W. as far as the stony creek or near it, so that the said tract shall be bounded on the 
east by the bank of the Mississippi, and on the other sides by the domains of his 
majesty and partly by lands re-united to said domain, over which the present con- 
cession actually extends in order that the petitioner may gather hay therefrom for his 
cattle, &c. &e., and your petitioner will ever pray, &c. St. Louis, Ist June, 1794. 
J. Brazeau. Then follows the concession of the Lieutenant Governor. We, Lieu- 
tenant Governor and Commander in chief of the western part of Illinois, having as- 
(244) certained that the tract asked by the petitioner belongs to his majesty’s domain, 
part thereof having reverted to said domain in consequence of the relinquishment of 
the former proprietors and the other part having never been conceded, and as no one 
is injured thereby, do therefore certify that said Jo. Brazeau has been put in posses- 
sion of the piece of land described in his petition, having four arpents in front by 
twenty in depth, which extends N. N. W. from the foot of the ridge whereon the 
grange de terre stands, up to stony branch or near it, bounded on one side by the Mis- 
sissippi banks, and on the opposite side by land not granted or re-united to his ma- 
jesty’s domain, and at one end, that is, N. N. W., bounded by the stony creek or its 
Vicinity, and towards the S. S. E. by the concessions granted to a free mulatress, 
named Esther. In faith whereof we have given the present in the town of St. Louis 
the 10th June, 1794. Zenon Trudeau, Lieutenant Governor, &c. &c, Then follows 
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a grant of the Lieutenant Governor to Brazeau for the land, in form dated 20th June, 
1794. On the 12th cay of May, 1798, Joseph Brazeau made his deed to Louis La- 
heaume for the tract of land above granted to him, reserving to himself four arpents 
to be taken at the foot of the mound or little hill in the south part of the said land, 
selling to Labeaume only sixteen arpents in depth. On the 15th February, 1794, La- 
beaume presented his petition to the Lieutenant Governor, setting forth that he had 
purchased Brazeau’s land, and praying that the Governor would grant him 360 ar- 
pents, including the quantity he had purchased of Brazeau. The boundaries of the 
land are set forth as follows: twenty arpents in depth from the Mississippi up stony 
creek W. S. W. by sixteen arpents in front along the Mississippi, to begin at the in- 
tersection of the road with the creek, which is the same front with the petitioner's 
land, the space included within the perpendicular from the road to the river, the creek 
ind the river will nearly complete the quantity asked by the petitioner. A copy of 
a survey made by A. Soulard, Surveyor General, was given in evidence, together 
with the order of the Governor to Soulard to make the survey, and with an order to 
245) put petitioner in possession. On the 3d of September, 1806, Labeaume pre- 

ented his petition and order of survey to the board of commissioners for the adjust- 


{ claims for confirmation, which was rejected. On the 22d day of Sep- 


ember, 1810, the board again took up Labeaume’s claim and confirmed the same to 


the extent of three hundred and fifty-six arpents, reserving to Brazeau his four ar- 


pents reserved by him in his sale to Labeaume. It was proved on the trial of this 


cause that Labeaume in May, 1800, worked on the tract of Jand mentioned in the 
survey; that he dug a ditch around a part thereof; that he built a house about the 


sntre of the tract. A plat and survey of the claim of the plaintiff and also of the 
laim of the defendants’? made by order of the Court, was given in evidence. It was 
admitted on the record that in 1816, Labeaume sold the said tract of land to Cham- 
vers, Christy and Wright, the plaintiff, and that subsequently there was a partition of 
the land between them, and that the lot now in dispute fell within Wright’s share. 
!t was also admitted that the defendants were in possesion of the land sued for. The 
iefendants claimed under a concession made to one Labuxiere in the year 1769, by 
one St. Ange. They claim under the heirs of Labuxiere, which concession covers 
the parcel of land of which the jury found them guilty. The evidence accompany- 
ing this concession, is a certified copy made by the recorder of land titles for the 
State of Missouri, under the act of Congress from a paper book called Livre Ter- 
rien, No. 1, pp. 28 and 29, by which it appears that on the 18th day of July, 1769, 
St. Ange and Labuxiere granted or conceded on the demand of the widow Hebert a 
title to her and her heirs of a tract of land two arpents broad by the ordinary depth 
of forty arpents, its width fronting on the Mississippi, bounded on the north by La 
buxiere, &c., on certain conditions therein mentioned. Also a copy of a concession 
taken from Livre Terrien, No. 1, folio 30, read by consent, which is as follows: Sr. 
Labuxiere on the 18th day of July, 1769, on the demand of Sr. Labuxiere, attorney 
for the King, who has exnosed to us thai he has no prairie to make hay, that the one 
(246) we lave granted to him between the Rivilet of Beile Fontaine and stony run is 
barely sufficient to plow, &c., that we be pleased to grant to him about two arpents of 
land and more should there be any found which has not been granted, which are 
bounded on the one side by the stony run and on the other side by the land of the 
widow Hebert, on the one end or width by the bluffs of the Mississippi on the ordi- 
nary depth of forty arpents. Thereupon we have granted and do grant to Sr. La- 
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yuxiere the said two arpents of land in width, and more should there be any found 
on the depth of forty arpents in the same way and manner as above designated, &c. 
(Signed) St. Ange. Labuxiere. Then the defendant gave in evidence a copy of 
certain confirmations by the recorder of land titles for Missouri, by which it appears 
that a concession to widow Hebert for a tract of land of two arpents by forty has 
been made which lies in and about the place the land lies which was granted to St. 
Ange to [by] her in 1769. The defendant also proved that Joseph Labuxiere culti- 
vated land south of rock creek and north of Madame Hebert, 8 or9 years. He cul- 
tivated there both before and after the massacre, which was in 1780. There was no 
enclosure about it except the common fence. Labuxiere was not a man who worked 
himself, but his slaves worked it. A few years after the massacre, the people gen- 
erally left their lands for fear of the Indians. Some remained and worked their lands 
with their arms in their hands. Witness says he knew Labuxiere’s hands to work 
there 55 years ago. Another witness knows that Labuxiere cultivated land south of 
the rocky branch, between the road and the river, 64 or 65 years ago, and continued 
ts cultivate until the Americans scared him away, says it is about 42 years since he 
rst heard of Labuxiere’s death, says Labuxiere went to Cahokia about the year 
1782 or 3. 

It was proved by another witness that about 15 years before the trial in 1832, La- 
beaume applied to his mother, Mrs. Hebert, to buy her claim. It was admitted by 
the parties that Joseph Labuxiere died at Cahokia in Illinois, 29th of April, 1791, 


he 247) that he {eft heirs now living in Missouri and Illinois, and that the defendants 
he have acquired by purchase of the heirs all the right which the said Joseph Labuxiere 
he ad in the lands in question at his death, which may not have been forfeited or aban- 
a joned, , 

D- The defehdants offered in evidence a general notice of sundry gentlemen, residents 
of t St. Louis, which notice began thus: To the Recorder of Land Titles. Sir, for 
re. the benefit of all interested, please to record the registered concessions of Livres 
he lerrien, No. 1, 2, 3, 4, 5 and 6, on file in your office, which was certified by the Re- 
by corder of Land Titles for the present time; this notice was rejected by the Court. 
brs he defendants then asked the Court to give the jury about twenty instructions, as 
iy follows: 

he First. That in July, 1769. St. Ange had power to originate the title under which 
er the defendants claim, and which has been given in evidence. 

69, Second. That this grant gave to Labuxiere a good title. 

ta Third. That the power of St. Ange to make the grant in question, may be inferred 
pth trom the practice of the French Government in making similar grants, and by the 
Las exercise of the power. 

ion Fourth. That the jury are to presume that St. Ange, who acted as an officer of 
Sr. Spain in 1769, was such officer, and that as such officer he did his duty and did not 
ney exercise an authority not given to him by law. 

one Fifth. That the rules and regulations of the French Government, with regard to 
n is | the distribution of lands in Upper Louisiana, prevailed there until 1769, if not until 
sof Nov. 1770, and were adopted by Spain as her regulations for that purpose. 

are Sixth. That if Labuxiere, by permission of St. Ange in July, 1769, went into 
the possession of the land in question, and possessed the same for more than ten years 
“4 ‘rom that time, or for any period of ten years during the time Spain had the posses- 


session of Louisiana, such possession gave Labuxiere a right to the land in question. 
719* 
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Seventh. That if defendant has proved Labuxiere once in possession of the land 
in question, the jury are to presume he remained in possession until his death, unless 
the contrary is proved. 

(248) Eighth. That a person having a just title to land, evidenced by a grant to 
him, shall not be considered as having abandoned his right to said land by removing 
from it; but to show an abandonment, there must be proof that he left the land with 
the intention of abandoning his right thereto. 

Ninth. That if Labeaume obtained his order of survey under which the plaintiff 
claims, by false and fraudulent representations, or in bad faith, he nor those claiming 
under him can claim the land in question by prescription. 

Tenth. That the law of prescription, which formerly existed here, ceased 1s! 

ine, 1816, and if defendants’ right to the land in question was not barred by pre- 
scription, then it cannot be so barred now. 

Eleventh. That if Labeauine possessed said land in bad faith, the plaintiff cannot 
make title to said land by adding to the time he possessed it, the time Labeaume pos- 
sessed it. 

Twelfth. That the confirmation of Labeaume’s claim by the U.S., operates merely 
as a relinquishment of their claim to the land to him; but cannot so operate as to 
defeat the claims of Labuxiere or his heirs, if he or they had any good claim to the 
same. 

Thirteenth. That if the claim of Labuxiere or his heirs to the land is not legal 
and complete, but is equitable and inchoate, it is protected by the treaty of 30th 
April, 1803, between France and the U. 8., and could not have beer the subject ofa 
srant to Labeaume claiming adversely. 

Fourteenth. The French commandant, St. Ange, had authority to make the grant 
of land to Labuxiere, a copy of which, taken from the provincial land book called 
Livre Terrien, has been given in evidence in this case. 

Fifteenth. The authority of St. Ange, the French commandant, to make the gran! 
to Labuxiere, may be inferred from the exercise of the power and the practice of the 
country. 

Sixteenth. If the jury shall be satisfiec from the evidence, that the order of survey 
and the confirmation in favor of Labeaume, which have been given in evidence, wer 
made in prejudice of the rights of prior claimants of the land, whose titles are con- 
(249) firmed, then the order, and survey, and contirmation, are invalid in point of law 
a3 against such prior claims so confirmed. 

Seventeenth. That the confirmation to Labeaume, as given in evidence, does no’ 
vest in him, and those claiming under, a title either absolute in itself or paramountto 
any older claim which has been since confirmed. 

Eighteenth. That the confirmation of Labeaume is not a legal title sufficient in law 
to defeat the claim of Labuxiere, or those claiming under him, inasmuch as the clain 
of Labuxiere is evinced by a grant of St. Ange. 

Nineteenth. If the jury are satisfied from the evidence that a grant was made j 
St. Ange, absolute in its terms, which stands unannulled on the land book in favo: 
of Labuxiere, such title is sufficient to bar the recovery of the plaintiff in this case 

Twentieth. The French commandant, St. Ange, had authority to make the grav 
to the widow Hebert, a copy of which taken from the provincial land book called 

Livre Terrien, a copy of which has been given in evidence in this case. 













































ofa 




















\ law 
Jain 


e by 
favor 
case 
gral 
ralled 


ST. LOUIS DISTRICT, OCTOBER TERM, 1833. 





Hill & Thomas v. Wright. 





The Court refused to give these instructions, and in lieu thereof gave the follow- 
ing: 

First. That if St. Ange had not power to grant titles to land in the upper part of 
the former province of Louisiana in 1769, his acts in originating titles have been le- 
alized and sanctioned by the governments that succeeded the French Government 
in 1762, in cases where the government and the grantee were alone concerned. 

Second. That confirmations by the Board of Commissioners operates only as an 
icknowledgment by the Government of the U. S., that the claimant has a right to a 
patent from the U. 8. 

Third. That the mere removal from a tract of land does not of itself amount to an 
sbandonment of the right and title to said land. 

Fourth. The presumption in law is always in favor of the official acts of persons 
july commissioned or qualified to act, in the station or capacity to which their acts 
relate. 

The defendants excepted to the instructions refused and to those given. It seems 
20) to us that no error has been committed by the Court as to the instructions it 
lid give, they are all of them as far as they go in favor of the plaintiffs in error. We 
will not undertake to investigate each of the instructions refused, because we are of 
opinion that the nineteenth instruction, asked by the plaintiffs in error in the Court 
below, brings up every question which could be considered under all the other in- 
stracuions. 

The nineteenth instruction asked assumes that if the jury are satisfied from the 
evidence that a grant was made by St. Ange, which was absolute in its terms, and 
which stands unannulled on the land book or Livre Terrien, in favor of Labuxiere, 
such title is sufficient to bar the recovery of the plaintiff. 

The first point to be inquired into, is the power of St. Ange to make the grant. 

Who St. Ange was we cannot ascertain from the record. Whether he was an offi- 
‘roof the French Government in 1769, at the date of his grant, or whether of the 
Spanish Government, which about that time succeeded to the French Government, 
n whether he was an officer of either of them, or indeed any officer at all, we can- 
tot say. ‘The only evidence on the record with regard to that matter is, that it 
ippears that on the same day he made the grant to Labuxiere, he also made a grant 
i two arpents of land by forty to the widow Hebert. This, it is said, is proof 
‘uough that St. Ange was in truth an officer of the then existing government of the 
‘ountry, and that being an officer he had power to grant Jands. In neither of these 
siants, by the words in them, does he assume to be an officer of any government 
Whatever. The Cireuit Court was called on to say that because the American Gov 
‘minent confirmed to the widow Hebert her claim, that that is a recognition that St 
\nge was an officer having power to grant land. With regard to that matter, we 
will only say that the American Government might, as between itself and the claim 
ant, do whatever it chose, it might confirm the land to those who set up a claim 
thereto, or it might give it away 3 and furthermore, we only have before us one case 
291) in which the American Government has recognized St. Ange as being an offi 
‘er; and even in that case the record of confirmation shows that the claim was 

confirmed on the ground of possession and cultivation prior to 1803, and not on the 
ground of a concession made by a French officer having power to grant land. 

But it is insisted that inasmuch as this grant was recorded or rather existed on the 
provincial land book called Livre Terrien, that it is to be considered as existing by 
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matter of record, and that its verity cannot be disputed. The record ne where shows 
us what is the true character of this book, called a land book. It may or may not 
be a record of Spanish or French grants of land. Whence this book came we do 
not know. Whether it was found in the public archives handed over by the Spanish 
authorities to the American officers, who received possession of the country, or not, 
we cannot say. There is on the record no evidence that the fact is so. Sonne proof 
ought to have been offered and placed on the record to satisfy the Courts of Law 
whether the Livre Terrien is of itself a record or not. 

Before we conclude the case, we will say a few words more with regard to St. 
Ange and his power to grant lands under the French Government. By a royal ordi- 
nance of the King of Spain, dated 24th August, 1770, it is recited that the Lieutenant 
General Don Alexander O'Reilly, in his letter No. 33, written at that place under 
date of the Ist March, transmitted to me copies of the instructions framed for the 
Lieutenant Governor established in the Illinois, that of the Natchitoches, and the 
nine particular Lieutenants of the districts of this province, he states that he repaired, 
&c., to certain places, and the grants of lands within this province have been en- 
trusted by His Most Christian Majesty to the Governor and Commissary Ordonna- 
eur, and that he considers it expedient that henceforth the Governor alone be 
authorized by His Majesty to make such grants. We know the Governor of the prov- 
ince of Louisiana did not reside at St. Louis. St. Ange made his grant at St. Louis 
(252) The Commissary of the French Government, according to O’ Reilly’s opinion, 
could also grant lands; we see nothing which shows that St. Ange was that officer. 

This we think is enough to show that the defendants have no sufficient bar against 
the plaintiff’s right to recover. The plaintiff is entitled, under his confirmation, to 
recover according to the statute of this State. The Court did not err in refusing the 
nineteenth instruction asked by the defendant’s counsel. The judgment of the Cu- 
cuit Court is affirmed with costs. 


DEAVER v. SAVAGE, TABOR AND OTHERS. 


A general assignment to a trustee, without a schedule of the property conveyed, o 
of the creditors provided for, will be good and effectual. (Note a.) 
ON A WRIT OF ERROR from St. Louis Circuit Court 
Wasu, J., delivered the opinion of the Court. 


The plaintiff sued Keen and Page by attachment in the Circuit Court, and sum- 
moned the defendants as garnishees. Judgment was rendered against the defendants 
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Keen and Page, and one of the garnishees, and in favor of the other garnishees, the 
defendants in error; to reverse which the plaintiff now prosecutes his writ of error 
in this Court. The facts disclosed in the answer of the garnishees are, “ that on the 
5th of July, 1831, the defendants, Keen and Page, who had previously been partners 
in mercantile business, dissolved partnership on such terms that all the stock, goods, 
iebts and effects of the firm became the sole property of the partner Page, who took 
jossession of the same and carried on the business until the 13th of the same month, 
when he executed a deed of that date to John H. Gay, and John Smith and Brother, 

nveying all his household furniture, goods, chattels, merchandize, debts, and sums 





i money, due and owing or belonging unto him said Page, and all securities taken 


253) and obtained for the same, of whatever kind or nature, or wheresoever the 


























same may be found in either Missouri or Illinois; To have and hold the same in 
, trust; to collect the debts and convert the property into money, and out of this fund 
. pay first the expenses of the trust, the sums due to the clerks and servants as priv- 
; eged debts, and then $4,000 to an endorser for Keen and Page; then to pay other 
securities, endorsements, and borrowed money 3 and next to pay moneys due on con- 
‘ gnments, and for rent of the warehouse; and the balance to pay over generally 
. the creditors of Keen and Page, proportionally according to their respective claims; 
.. iad the surplus, if there should be any after paying all the debts, to pay ove. to said 
, ‘age or his representatives.” A general power was contained in the deed authorizing 
‘ » grantees to collect debts, &c., and to constitute and appoint one or more attor- 
. ys under them as substitutes to fulfil and execute the same duties and powers 
™ inder the deed. Page put the above named trustees, Gay, -Sinith and Brother, into 
" possession of all his effects. They took and kept possession of the same until the 
he 12th of August thereafter; wien, at the request of many of the creditors provided 
. rin said deed, a d with the consent of Page, they executed a deed to the defendant 
rarnishees, Savage and Tabor, transferring the same goods, effects, &c., to them as 
trustees for the same uses and purposes. Savage and Tabor took immediate posses- 
ion of the property under said deed, and were proceeding in the discharge of their 
juties as trustees under said deed, when the attachment was served on them. Inter- 
rogatories were submitted, in answer to which the garnishee set out in substance the 
acts as above stated, and deny that the effects in their hands are liable to the attach- 
ment. No issues were made up for trial. Judgment was given upon the answers of 
the garnishees, which were not denied, and the sole question arising on the record is, 
whether the deed from Page be good and valid inlaw? It is objected by Mr. Allen 
for the plaintiff in error that the deed is void. 
First. For want of certainty in the description of the property conveyed ; and, 
(254) Second. Because it establishes a preference among the creditors of the 
grantor, 
The authorities cited do not, as we think, support the position; on the contrary, 
ot B the 


> law is regarded as well settled that a debtor has a right to prefer one creditor to 
another, 5 7. R.,420;8 7. R, 521; 2/. C. R., 306; 4J. C. R., 529. And that 
4 general assignment, without a schedule of the property conveyed, or of the credit- 
ors provided for, will be good and effectual. 7 Peters’ Rep., 613. The judgment of 
the Circuit Court is therefore affirmed with costs. 








(a.) See Duvall et al. v. Blair et al., 7 Mo. R., p. 451; Van Winkle et al. v. Mc- 
Kee et al., 7 Mo. R., p. 435. 
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A femme covert is not liable on a note executed by herself, even though her husband 
has been absent in another State for many years. 


IN EPROR from St. Louis Circuit Court. 


Wash, J., delivered the opinion of the Court. 


Merry, the defendant in error, sued Chouteau, the plaintiff in error, before a Jus- 
tice of the Peace, to recover the amount of a promissory note for $51 75, and got 
judgment before the Justice. Chouteau appealed to the Circuit Court, where, ona 
trial de nove, the judgment of the Justice was affirmed, and she now prosecutes her 
writ of error in this Court to reverse the judgment rendered by the Circuit Court. 
From the bill of exceptions taken in the cause, it appears “that about twenty years 
ago, the plaintiff in error intermarried with one Augustus A. Chouteau, with whon 
she continued to live and cohabit as man and wife, in the county of St. Louis, until 
the year 1821, when they parted, and the said Augustus A. Chouteau voluntarily left 
the State of Missouri and established himself in the Arkansas Territory, where he 
has continued to reside ever since, separate and apart from the plaintiff in error, who 
continued to reside at St. Louis and lived upon her own means,” &c. The note sued 
(255) on was given on the 21st of February, 1831, and the sole question arising on 
the record is, was the plaintiff in error liable on her note? It is clear that she was 
not. Coverture operates a legal disability to contract, and all contracts of a femme 
covert are absolutely void. The facts in this case do not bring it within any of the 
exceptions. The cases cited from the English books are where the husbands ab- 
jured the realm, or were foreigners residing abroad. The principles settled in thos 
cases do not apply. If by a removal from one State to another, or a separate resi- 
dence in different States, the indissoluble connexion by which the wife is placed w- 
der the power and protection of her husband could be cancelled, and the parties 
thereby relieved of their respective liabilities and disabilities, there would be little 
need of troubling the Legislature or the Courts on the subject of divorces. The 
judgment of the Circuit Court is reversed with costs. 


The case of Chouteau v. Merry and Tiffin, depending on precisely the same ques 
tion, must for the same reason be reversed. 
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MENARD v. WILKINSON. 


Where an immaterial issue had been found for the defendant, it was held that the 
Circuit Court erred in overruling a motion of the plaintiff for judgment on a ma- 
terial issue. 


APPEAL from St. Louis Circuit Court. 


Wash, J., delivered the opinion of the Court. 


This was an action commenced by petition and summons in the Circuit Court, by 
the plaintiff in error, against the defendant in error, on a promissory note. The de- 
iendant pleaded, 

First. Nil debet ; and 

Second. A former recovery in an action commenced in said Court by the plaintiti 

256) against the defendant, “‘on the same identical note in the above petition set 
forth, &c.” 

Replication of nul tiel record to the second plea, and issue on both pleas. No dis- 
position was made of the first issue. ~ 

The second was submitted to the Court, and was found for the defendant. 

The plaintiff then moved the Court for judgment on the first plea, notwithstanding 
the finding on the second, because the issue found was an immaterial one, which mo- 
tion was overruled. 

He then moved to set aside the finding of the Court, and for a new trial, (and as- 
signed various reasons,) which motion was also overruled. The plaintiff excepted 
to the opinion of the Court in overruling these motions, and now assigns them for 
error. Several points have been presented which we deem it unnecessary now to 
-onsider, since we think the plaintiff was clearly entitled to his judgment on the first 
issue. 

The same identical note or piece of paper may have been used in both actions ; 
but it would by no means follow that the same right of action, promise and under- 
taking was relied on and adjudged in both cases. The note may have been mis-de- 
scribed in the first action, or the plaintiff may have acquired title subsequent there- 
to. In looking into the record of the first suit, (as set out in the bill of exceptions, ) 
it is shown that the note sued on in both cases is not the same. The descriptions 
are materially variant, and no parol proof was admissible to contradict the record 
and establish the identity. 

The judgment of the Circuit Court is erroneous and must be reversed with costs, 
and the cause remanded. 
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(257) GrimsLry v. WHITE. 


A. conveyed an estate in fee simple, with a covenant of quiet enjoyment to B. ke 
further covenanted in the sarae deed, to surrender a part of the estate thus co 
veyed on ‘he happening of acertain event. It was held that this latter clause di 
not authorize A. to hold until the happening of that event, and that B. was entitle 


to immediate possession. 


APPEAL from the Circuit Court of St. Louis county. 


Yomrkins, J., delivered the opinion of the Court. 


Grimsley brought his action of ejectment against White in the Circuit Court 
St. Louis county, where judgment being given for White, the defendant, Grimsia 
took his appeal to this Court. 

Grimsley and White, it appears from the facts preserved in the bill of exception 
were joint purchasers of a lot in the city of St. Louis, bounded on the east tr 
Church or Second street, and on the south by North C street. This lot, extendix 
fifty feet by estimation on Church street, by one hundred and twenty on Nort 
C street, at right angles with Church street, was divided betwixt them by deed 
partition, executed by each party, containing the usual covenants. Each party tod 
an estate in fee simple in his share. Grimsley’s portion was bounded by North! 
street on the south, and extended 20 2-100 feet along the Second or Church street 

rner. At the close of the deed of partition, and after each had conveys 
to the other an estate in fee in his respective portion, comes another provision in th 
words following, viz: ‘ 11 is further covenanted, understood and agreed upon by t! 
parties to these presents, that whereas in the within mentioned allotment or part 
tion, there are three feet and 52-100 of a foot of ground appertaining to Thornte 
Grimsley, and on which the south end of Joseph White’s house is now erected, avi 
whereas the said Thornton Grimsley has a part of his house erected on North( 
street; now if at any time hereafter, or as soon hereafter as the corporation of th 
city of St. Lonis, or any other competent authority, shall demand or require frot 
the said Thornton Grimsley the said quantity which he enjoys on North C astree 
(258) then on demand of the said Thornton Grimsley, his heirs or assigns, to tl 
said Joseph White, his heirs or assigns, he the said Joseph White, his heirs or # 
signs, shall without delay abandon or remove from the said three feet and 52-1004 
a foot of ground, running, &c., (describing the line between White and Grimsley. 
to be possessed and enjoyed by the said Thornton Grimsley, his heirs and and assigu 
as herein intended in the part allotted to him by these presents. In witness, &e. 

Evidence was given of an ordinance of the corporation authorizing the paving ° 
North C street; and Grimsley was required to remove his fence that stood on th! 
street, but his house remained uninterrupted. 

The Circuit Court, on motion of the defendant, instructed the jury, 
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First. That the covenants in the deed read in evidence amount to a license to White 
‘o continue in possession until a demand is made upon Grimsley in the terms of the 
© deed by the corporation of the city or by some competent authority. 
| Second. That the demand made of Grimsley to remove his fence off the street, is 
not such a demand as will entitle him to his action. These instructions were excep- 
ted to and are now assigned for error. The points arising are, 

First. Does the deed of partition authorize White to hold possession till demand 
made of Grimsley ? 

Second. Has such demand been made? 

First. It is contended for White that this is an express covenant of Grimsley that 
White shall keep possession till the demand is made, and a case in 12 East. 179 is 
sited. 

“In that case the parties covenanted together that one should keep the other’s 
property for a certain time, and it was held to be a covenant that he should not keep 

t longer, so that an action of covenant could be maintained for the non-delivery at 
the end of the time allowed.” In the same manner it may be said, that if A. hire 
his horse to B. for one month, there is an implied promise that he shall be returned 
to his owner at the end of that time, and if B. fail to return the horse, A. may have 
259) his action of trover or detinue, because B. had no right to retain the horse ex- 
cept under the contract, and so soon as that contract expired, the right of A. to the 
use of his horse accrued gs and then it become the duty of B. to restore it. The cove- 
nant in the case cited from East. was about the hire of a ship, and certainly the right 
to use the ship aceruing by covenant, the action of covenant will lie to recover it at 
the expiration of the time for which it was hired. But the case here is, that by one 
clause in this covenant, White conveys absolutely one half of the lot to Grimsley, 
and covenants for quiet enjoyment; then Grimsley adds a covenant that White shall 
hold the other half without disturbance: afterwards comes the covenant of White 
that he will surrender a certain part of the above premises before conveyed absolute- 
ly in fee simple and with a covenant for quiet enjoyment. And it is contended, that 
13 it was the duty of the man who covenanted to pay so much for the hire of a ship 
for a given time, to restore the ship at the end of that time, so it isthe duty of Grims- 
ley to allow White to hold the land till the happening of the event on which White 
had covenanted to give possession. We cannot view it in that light. All the right 
of White had, in the first clause, passed to Grimsley, with a covenant for quiet en- 
joyment; and the clause afterwards added, by which he covenants to give possession 
ita future day, cannot stand with the first clause, by which present possession was 
given, and must therefore be rejected. See Shepp. Touchstone, p. 88. To allow this 
clause to stand, we must, as was well contended by the other side, also imply for 
Grimsley that he will allow White to hold his land till the happening of the event in 
consideration, that White will then give up what he had before given up, thus by im- 
plication extending Grimsley’s covenant beyond his former express covenant. The 
case being disposed of by the decision of the first point, it becomes unnecessary to 
decide the second. The judgment of the Circuit Court is reversed, and the cause 
remanded, 
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(260) CuHouTteav, SmirH AND wiFE, Cuoureau AND CHovureav, tv. Pavt, 
ET AL. 


1. An agreement between a husband (without consent of his wife) and other heirs, 
to bring into Av/ch po all they had respectively received by way of advancement 
in the tife Lime of thei: testator, will not divest the wife of Ler estate in the land. 

An agreement purpor ing to be made by A., which is signed by A., who styles 
himself the agent of B., in the agreement of A. himself, aud not the agreement 
of B. 

- Where a will requires an appraisement of the Iand, and directs that a partition 
among the children shall be made according to that appraisement, without going 
into a Court of law, the children will be entitled toa partition, notwithstanding the 
executor has failed to cause a partition to be made as required by the will. 

. Where one half of the estate is devised to the widow, and the other half to the 
children of the testator, the widow may join witha portion of the children against 
the otheis, in a petition for a jy artition, to obtain an allowance of her share. 


ERROR to St. Louis Circuit Court. 
M’Girkx, C. J., delivered the opin'on of the Court. 


Therese Choutean, the widow of Co'. Auguste Chouteau, Tho. F. Smith and his 
wife, dauchter of Auguste Choutean, Henry and Edward, sons of said Chouteau, 
cominenced a proceeding in the Circuit Court for a partition of certain lands men- 
tioned in the petition, against Gabriel Paul, Rene Paul and their wives, the daughters 
of said A. Caoutean, and a!so against Auguste A. Chouteau and Gabriel Chouteas, 
sons of the deceased. 

The deceased made a will by which he recognized a marriage contract between 
him and his wife, whereby the widow is entitled toone half of the real estate sought 
to be div ded by the partition. By the 6th article of the will, the testator devised all 
the residue of his real estate to his seven children, to be equally divided betweea 
them. The will also directs that there shall be an inventory and appraisement of all 
the effects of the testator. 

The defendants appeared and filed an answer, which alledges that after the demise 
of the testator, the widow, Gabriel Paul and Rene Paul for themselves and their 
wives, Tho. F. Smith for himself and wife, and Auguste A. Chouteau by his agent, 
(261) and all the others for themselves, entered into an agreement to bring all they bad 
respectively received by way of advancement in the life time of the testator, into 
hotch pot. ‘The answer sets out the respective sums each had received, as recited by 
the agreement. The agreement fixes the proportion of each devisee at $7,000, ard 
then contains a farther agreement, that each will abide by a final division and distri- 
bution on the basis of this agreement. This agreement is set up as a bar to the par 
tition which seeks to give the widow one half of the real estate, and also to give 
each of the other children one seventh of the remainder, without any regard to the 
several sums advanced to each in the lifetime of the testator. These sums were ua- 
equal, some having received between 4 and $5,000, and some not more than half the! 
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-} .smount. Auguste A. Chouteau received the whole $7,000. By the agreement, he 
" was to have nothing till each of the others should have received an amount equal to 
his. 

The answer farther insists that the petition sought is contrary to the will which 
directs an appraisement and division accordingly. This answer was demurred to. 
The demurrer was sustained, and judgment for the defendants. 

The first question presented by the answer is, whether the agreement to bring things 
into hotch pot is a bar to the claim set up by the petitioners. Itis argued by Mr. 


Por thas aa 












pat Geyer, for the defendants, that this agreement is an estoppel to the claim set up. 
~ Itis answered by Mr. Allen, lor the petitioners, that this agreement cannot operate 
- as an estoppel, 
a : First. Because it is not under seal; and 
‘on : Second. There appears tu be no consideration for the agreement. 
ng Third. That G. and R. Paul and T. F. Smith could not dispose of the inheritance 
the © of their wives by this instrument so as to make their estates or shares more or less, 
the wives not having joined in the agreement. We are of opinion that these objec- 
the tions are all and each of them good in law. The wife of G. Paul is already dead as 
ost. appears by the record. The estate which the wife had, has descended to her heirs. 
262) They are nade parties and now claim their mother’s share, whatever it may 
be. This agreement on the part of the husband without the wife, did not divest her 
1 the estate in the land. How then can the Court decree a partition according to 
that agreement. The same reasons are applicable to the rights of the two other 
named women, ~ 
hain Furtherinore, this agreement is totally void as it now stands before this Court as to 
a. Auguste A. Chouteau. The agreement purports to be made by Bernard Pratte, who 
ae styles himself the agent of Choutean, and is signed by B. Pratte. This is therefore 
fie the agreement of B. Pratte and not of A. A. Chouteau. 
abe, With regard to the widow, she has not by the agreement brought any thing into 
hoich pot. Her interest or share is no where referred to by the agreement. She 
vn signed the agreement with the others, but no part of the agreement can be referred to 
ght her, except that part which says the advancements to the children in the life time of 
4 all the testator shall be bronght into division. This is an agreement on her part that 
~~ each of the children shall receive shares according to the basis of the hotch pot prin- 
al ciple. If this agreement is binding on her at all, she will be answerable to the others 
fora breach of the covenant or agreement, if any of the parties who can break the 
aay agreement should do so. 
cit The next objection raised by the answer is, that the will requires an appraisement 
vin, of the land, and directs that a partition shall be made among the children according 
bad to the appraisement, without going into a Court of law atall. It is alledged that 
into this appraisement never has been made, and until it is made no partition can take 
d by place. The language of the will is, that as to the residue of the estate, after provi- 
on ding for the widow, I give it to my children to be eqnally divided amongthem. Then 
satri- the will proceeds immediately and says, I will and order that there shall be made an 
per inventory with appraisement of all my properties, lands, &c., to be distributed and 
ge divided as aforesaid mentioned. The appraisement and inventory are things which 
» the (263) the law requires in all cases, and if the executor should fail to cause them to 
- be made, we cannot conceive how that could prevent the devisees from obtaining a 


partition among themselves of the real estate devised. Their title to the legacy is as 
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good in law, without the appraisement, as it would be with it. The appraisemen' 
would give no additional light as to the share each would be entitled to. When the 
partition is made, each will take his share, subject to the payment of debts properly 
presented within the lawful time allowed by law. But it is argued, the words in the 
vill, to-wit : to be distributed and divided as before mentioned, mean that the execu- 
tor, and not the Court, shall make the partition, and that according to the appraise 
ment. Weare of opinion these words refer to the quantity each shall receive, with 
out any regard to the means to be used to ascertain that quantity. The will fixes th 













relative portions of each legatee, as well a3 the right of the widow, and leaves the 





ineans to be employed to the law of the land. 
The next objection to the petition is, that the widow, who claims half the land 






mentioned in it, cannot join witha portion of the legatees against others to have he 
share allowed. Whether the widow can be so joined with the others, will depen 
on the statute of this State relating to this matter. By the first section of the act ti 
provide for the partition of lands, (see R. Code 60Y,) it is provided, ** that where an) 
lands, tenements or hereditaments shall be held in joint tenancy, tenancy in common 
or co-parcenary, it shall be lawful for any one or more of the parties interested there 















im to present a petition to the Court, describing the lands, &c., and setting forth the 





rights and titles of the parties therein, and praying the same may be divided by con- 





missioners, the Court shall proceed to cause a partition to be made, &c. ‘The secon: 






section provides that after all the issues are determined, the Court shall ascertain aud 





determine the respective rights of the said parties in such lands, &c., and give judg- 





inent that partition thereof be made between them according thereto, or between such 





(261) of them as have any right therein.” It may be true that with regard to the 





parties petitioning and the parties defendants, they may not be all in relation to each 





vther either as co-parceners, tenants in common or joint tenants. Yet that, in ow 





vpinion, makes no difference. We think the law makers intended to embrace every 





possible case, other than that of severalty. The law directs the Court to ascertai 





the respective rights of each, clearly contemplating that there might be a difference 





with regard to the quantity or duration of interests. But we are of opinion that the 





case is within the words of the law. 

The widow in this case is entitled to half the land mentioned in the petition, and 
all the children are entitled to the other half. Now with regard to the widow, they 
are to be considered as one tenant only, and they, as regards her relation to them, are 
tenants in common with her; but as regards the relation they bear to each other u 
der the will, they are joint tenants, and if they take as heirs, they are co-parceners 
Upon the whole matter we are unable to see any good reason why the partition cat- 
not as well be made and as complete justice done under this petition as could be un- 
ier any other that could be framed. 

The judgment of the Circuit Court is reversed, and the cause is remanded for fu 
ther proceedings. 
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Daaccett & Price v. SHaw. 


4 carrier is responsible for all losses, except such as.are:inevitable, or such as arise 
from the act of God, or the enemies.of his country, or-such.as.are excepted in his 
contract. (Note a.) 


ON ERROR from St. Louis Circuit Court. 
Wasu, J., delivered ‘the opinion of the Court. 


This was an action of.assumpsit commenced by Shaw, the defendant in error, against 
the plaintiffs in error, in the 8t. Louis Circuit Court, to recover:of them (being the 
owners of the steamboat St. Louis) the value of three crates of earthenware shipped 
(265) on board the St. Louis in good condition, &c., to be transported from New Or- 
ieans to the city of St. Louis, and there delivered in like good order and condition to 
the defendant in error, the dengers of the seas only excepted, &c. The material 
facts, as preserved in the bill of exceptions, are, “that the three crates of earthen- 
ware complained of were lost from on ‘board the steamboat St. Louis, in the Missis- 
sippi river, on her passage from New Orleans to St. Louis: that at the time the crates 
were lost, they were not stowed in the hold of said steamboat, but were placed upon the 
lower guard under cover of the upper guard, and from‘that position were struck off into 
the river by another boat running against the St. Louis in the night: that goods stowed 
on the guard were more exposed to accidents than when stowed in the hold of the 
boat: that the loss was sustained by the running of the steamboat Courtland upon 
the steamboat St. Louis, in a dark, smoky night: that at the time of the injury the 
steamboat St. Louis was steered by a pilot as good as any upon the river; that she 
was under way hugging the bar, which lay on the right hand, and running by sound- 
ings in about two fathom water, and as near the bar as was thought safe; that from 
this position a light was seen across the head of the bar, which at first was net be- 
lieved by the pilot of the St. Louis to be the light of another boat.; that the Court- 
land turned the head of the bar, when her lights disappeared, and were not seen 
again from the St. Louis until the boats had approached so near each other as to 
render it impossible to avaid a contact: that the Courtland, as if afraid of running 
aground, turned out obliquely from the bar and struck the st. Louis with her bow- 
sprit and cut-water, so as to carry away the after part of the wheelhouse and after 
guard, with the three crates and sundry stores belonging to the boat, which were 
stowed together on the guard, &c., &c..5 that by the uniform course of navigation on 
the Mississippi, steamboats ascending hug the shore, and those descending keep the 
stream; that in transporting goods in steamboats on the western waters, it is the 
(266) universal practice to stow above hatches upon the decks and guards, such 
goods as are not subject to be easily damaged by the weather, particularly crates and 
casks of earthenware, &c., &c. Upon this state of facts the plaintiff moved the 
s Court to instruct the jury, that the loss of the crates did not occur by one of the 
langers of the seas within the exception in the bill of lading ; which instruction was 
ziven. The defendants then moved the Court to instruct the jury, that if they find 
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from the evidence that the master and navigators of the defendants’ boat used reason- 
able care and diligence with the three crates, and that the same were lost without the 


negligence or fault of the defendants or their servants, the defendants are not liable 
in this action. 


Second. That the fact that the three crates were stowed upon the guards of the 
boat, does not make the defendants liable in this action, if they would not have been 
liable in case the crates had been stowed in the hold of the boat, &c.; which in- 
structions prayed for by the defendants were refused ; to the giving and refusing of 
which said several instructions the defendants excepted. ‘Thereupon the plaintiff in 
the Circuit Court had verdict and judgment, to reverse which the present writ of 
error is prosecuted ; and the defendants below, who are plaintiffs here, assign for 
error the giving the instruction asked by the plaintiff, and the refusal of the Court to 
vive the instructions asked by the defendants. Mr. Allen, for the plaintiffs in error, 
insists that the bill of lading is a contract of bailment, in the execution of which 
ordinary care and diligence only on the part of the bailee can be required. The 
aithorities cited donot bearhim out. A carrier, it is true, may be regarded as a bailee 
ior hire; but he will be held in the light of an insurer, responsible for all losses but 
those that are deemed inevitable, or arising from the act of God, and of the King’s 
enemies—see 1 7’. R. 27, and 5 7. R. 389—unless he be protected by the terms of 
his contract. The only exception in this case is, loss arising from the danger of the 
seas. And the Circuit Court decided very correctly, that the loss of the crates in 
this case, did not come within the exception. The objection that it was a question 

207) for the determination of the jury, and not for the decision of the Court, is not 
well raised. ‘The contrary thereof is the law. Regarding it as a bailment for hire, 
what should be deemed reasonable care and diligence would depend upon the circum- 
stances to be ascertained by a jury 3 but when ascertained, to be determined by the 
Court. The instructions asked for by the defendants were therefore wrong, and 
correctly refused by the Circuit Court; the first presenting a question of law in the 
abstract, proper for the Court, and the second a state of facts, from which it was the 
duty of the Court to decide the law in the way it was decided. 

The judgment of the Circuit Court is therefore aflirmed with costs. 

(a.) See Ducker v. Barnett et al., 5 Mo. R., 97. 

Pomeroy v. Donaldson, 5 «6 6 36. 
Krskine & Gore v. S. B. Thames, 6.“ “ 371 
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Bates v. Simmons. 


A receipt, acknowledging the receipt of a keel boat in good order, and promising to 
return the same ina reasonable time in like good order, covers all defects in the 
boat except secret defects. 


ON A WRIT OF ERROR from St. Louis Circuit Court. 


Was, J., delivered the opinion of the Court. 





I'his was an action of assumpsit on a contract of hire, commenced by Simmons, 
the defendant in error, against Bates, the plaintiff in error, in the St. Louis Circuit 

% Court. Simmons had judgment below, to reverse which Bates now prosecutes his 
writ of error in this Court. The evidence, as preserved in the bill of exceptions, is 
) substance, a receipt from Bates to Simmons for a keel in good order, &c., which 
13 hired for a trip to St. Peters, to be returned in like good order within a reasona- 
ble time, and for which he was to pay Simmons two hundred dollars. “ The 
‘fendant proved that the keel boat was hired for the use of the steamboat Galena, 
ty transport her cargo over the rapids of the Mississippi river, the river being too 
nw for the steamboat to pass; that the steamboat Galena took the keel in tow up 
268) the rapids, and there, when the goods were about tobe shipped on board the 
el, it was discovered that the same was !eaky and wholly unfit for the voyage ; 

t the Galena towed the same back to St. Louis, where it was delivered to plaintiff, 


ind procured another keel and towed it up to the rapids to take the cargo intended 





the Little Davy, (the keel hired of Si:inmons) ; that as far as @ witness knew, the 
kee! (Little Davy) was not injured after it left St. Louis; that the defendant was 
+t 


the steamboat Galena, and claimed two-sevenths thereof.” Upon this 







na r of 






‘e the cause was subiilted to the Court, neither party requiring a jury, when 
endant moved the Court to decide that if, from the testimony, it appeared that 


keel boat, Little Davy, was leaky and unfit for the use for which she was hired, 










1nd that the plaintiff knew for what she was hired ; and if it did not appear that she 
was injured after she left St. Louis, and was not used by the defendant, the plaintiff 
yuld not recover; which decision the Court refused to give, and held that on the 
eipt read in evidence by the plaintiff, he could recover, and that it covered all de- 
‘ets except secret defects; to which the defendant excepted, and which rm fusal and 
jecision he now assigns for error. 

Chere was no foundation for the instruction or decision prayed for by the defend- 
sat. No attempt was made to prove that the plaintiff either knew for what particular 
service the keel was intended, or that she was unfit for service. The defendant’s 
mceipt showed that it was intended for a trip to the St. Peters, and that it was in 
good order when received. ‘That a particular witness who was examined did not 
know that the keel received any injury after it left St. Louis, afforded no shadow of 
reason for presuming against the receipt, that the keel was leaky and unfit for service 
at the time it was hired. 

The judgment of the Circuit Court is therefore affirmed with costs. 
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Zumwalt v. Zumwalt. 





M’Girk, C. J., dissenting. 


I dissent from this opinion on the ground that there was a sufficient state of facts 
on the record to justify the defendant to ask the instruction he did ask, and that the 
‘Court should have given the instruction required. 


(269) ZUMWALT v. ZUMWALT. 


Any person who has an interest in the matter, and feels himself aggrieved, may 
appeal; but if his interest be not direct, it must be made apparent on the record ; 
-and if he does not make it clear that he is interested. but leaves it doubtful, the 
Court will decide against him. 


APPEAL trom the Circuit Court of St. Charles county. 
M’Grrk, C. J., delivered the opinion of the Court. 


John and Adam Zumwalt were administrators of the effects, &c., of their father 
On a final settlement before the County Court of St. Charles county, Jacob Zumwalt 
presented his petition to'the Court, alledging that he had received no advancement 
in the lifetime of his father, and that the other children of the deceased had been 
advanced to about the amount of $1,000, and praying that the remaining funds in the 
hands of the administrator might be paid over to him, which would still leave him 
with a less portion than the other children had received. The Court heard the tes- 
timony and ordered that the administrators pay the balance in their hands to Jacob. 
A bill of exceptions was taken to the opinion of the Court. Thereupon John, one 
of the administrators, and one George Zumwalt appealed to the Circuit Court. 
When the cause came there, various proceedings were had in regard to said appeal. 
Among other things, Jacob Zumwalt moved the Court to dismiss the appeal because 
both the administrators had not appealed. And, secondly, because George Zum- 
walt, who was one of the appellants, does not appear by the record to have any 
interest in the judgment or decree of the Court. The Circuit Court dismissed the 
appeal, from which dismissal the cause is brought here by appeal. The only point 

270) necessary to be considered is, whether the Circuit Court did right in dismissing 
the appeal. 

The only evidence on the record conducing to show that George Zumwalt was in 
any wise interested in the matter is, that Jacob Zumwalt sets forth in his petition 
the names of the children of the intestate, and among thein George is named. 
Leaking it to be true that there is a distributee named George Zumwalt, yet the man 
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appealing may or may not be that man. The record should show that George, the 
appellant, had an interest in the thing litigated. This could be done by his petition 
or motion to the Court stating and showing his interest by proof, if denied or re- 
quired. Then this being entered of record, his right to appeal wouid be clear. The 
jaw is, that any person who has an interest in the matter, and feeling himself ag- 
drieved, may appeal. The fact that an appellant is interested, if he is not a direct 
party, must be made apparent on the record; and if he does not make it clear that 
he is interested, but leaves the matter doubtful, the Court must decide against him ; 
for the rule is, that if he whose duty it is to make a matter clear, leaves it doubtful, 
the Court will solve that doubt against him. 
The judgment of the Circuit Court is affirmed with costs. 


JULIA (A WOMAN OF coLor) v. McKINnNeEyY. 


1. Where a person does not intend introducing slavery into the State of Illinois, yet 
does in fact introduce it, he will forfeit his slave unless he can show some reasona- 
ble and necessary cause for introducing the slavery. 

. Where a slave was settled in the State of Illinois, but with an inten on the part of 
the owner to be removed at some future day, it was held that hiring said slave toa 
person to labor for one or two days, and receiving the pay for the hire, entitled the 
slave to her freedom, under the second section of the sixth article of the Constitu- 
tion of Illinois. (Note a.) 


ERROR to the Circuit Court of St. Louis county. 
M’Girk, C. J., delivered the opinion of the Court. 


This was an action commenced under the statute for freedom. Verdict and judg- 
(271) ment against Julia, the plaintiff. The bill of exceptions shows the following case: 
that McKinney, the defendant, bought the plaintiff as a slave from one Lucinda, 
Carrington ; that in the year 1829, Mrs. Carrington lived in the State of Kentucky ; 
that she then had in her possession the plaintiff, Julia, as a slave; that she 
then and there determined and declared her intention to be, to remove and take 
with her Julia to the State of Illinois; that a witness in this cause applied to 
her to buy Julia, telling Mrs. Carrington that she could not hold Julia in Illinois 
as a slave ; that if she took her there she would be free. Mrs. Carrington refused 
to sell Julia; said she would not keep Julia in Illinois, but intended to hire her out 
in Missouri. Accordingly Mrs. C. moved to Illinois, brought with her said Julia, 
arrived in Pike county, Ill., about 27th or 28th of October, settled herself there, 
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purchased land, &c. She kept Julia there with her till about the Ist of December 
the same year, exercising the ordinary acts of ownership and dominion over her, 
which are usually exercised by masters over their slaves: that inthe mean time Mr. 
Carrington hired Julia about two days to some person to work, which work wa 
performed, and that she received pay therefor: that about the Ist of December in 
the same year, Mrs. Carrington sent Julia to Louisiana, Missouri, a distance of about 
30 miles and hired her out: that Julia lived in Missouri some time, became sick and 
that Mrs. C. then sent for Julia, took her home into Pike county, in IIl., where she 
was kept till she recovered her health: that Mrs. C. then took or sent Julia to &. 
Louis and sold her to S. McKinney, the defendant. 

Several instructions were asked by the defendant, which were given and excepted 
to. ‘The plaintiff also moved for a new trial, which was refused. 

The first instruction given by the Court is, that if the jury believe from the evi- 
dence that the plaintiff, Julia, was takeninto the State of Illinois by her owner witb- 
out any intention on the part of such owner to ake that State the residence of Julia, 
(272) that the plaintiifis not entitled to recover in thisaction. We will consider this 
instruction before we notice the others. The plaintiffs claim to freedom is based on 
the 6th article of the Cons‘itution of the State of Ilinois, which declares that neith- 
er slavery nor involuntary servitude shall hereafter be introduced into this State otb- 
erwise than for the punishment of crimes whereof the party shall have been duly 
convicted. The article then goes on to make some provision with regard to hiring 
persons bound to service in other States, and concludes by saying, any violation of 
this article shall effect the e:nancipation of such person from his obligation to ser- 
vice. We see by this Constitution that the very introduction of slavery, works a 
emancipation of the slave, and it is argued that if we give this Constitution a litera 


construction, no one can travel through that State with his slaves, without emancips 
ting them. It is true that a literal construction would lead directly to this result 
Every law should be adjudicated on with a view to the end and object thereof. The 
object of the Constitution of Illinois was not to prevent persons owning slaves in Ken- 
tucky, from passing through Illinois with their slave property to Missouri, but to pre- 
vent the relation of master and slave from existing in that State by an inhabitant and 
resident thereof. We are furthermore of opinion that all persons who are citizens oi 
any of the States, havea right by the Constitution of the United States to pass through 
Illinois with any sort of preperty that they may own in the State where they migrate 
from. The 2d section of the 4th article of the Constitution of the United States 
says, that the citizens of each State shall be entitled to all the privileges and immu 
nities of citizens in the several States. We are of opinion that it is the undoubted 
right of every citizen of the United States to pass freely through every other State 
with his property of every description, including negro slaves, without being in any 
way subject to forfeit his property for having done so, provided he does not subject 
his property by a residence, to the action of the laws of the State in which he may 
so reside. Another view of the subject is, that out of the general words of the Illi 
(273) nois Constitution, of necessity exceptions must be raised. Though it is tree, 
that slavery shall not be introduced into that State under penalty of forfeiting the 
property, yet it can be so introduced so far as to permit persons passing through the 
State, as emigrants or mere travelers, to carry with them their slave property andt 
retain in them their right to such property, while they retain the character of em 
grants or travelers, otherwise there could be no emigration through the State with 
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slave property, which is a thing it cannot reasonably be supposed the Constitution of 
{Uinois intended to forbid. How long the character of emigrant or traveler through 
the State may last, cannot by any general rule be determined ; but it seems that rea- 
son does require it should last so long as might be necessary, according to the com- 
mon modes of traveling, to accomplish a transit through the State. If any accident 
should happen to the emigrant which in ordinary cases would make it reasonable and 
prudent for him to suspend his journey for a short time, we think he might do so 
without incurring a forfeiture, if he resumed his journey as soon as he safely could. 
Something nore than the mere convenience or ease of the emigrant ought to inter- 
vene to save hiin froma forleiture. Something of the nature of necessity should exist 
before he would or ought to be exempt from the forfeitme. If swollen streams of water 
which could not be crossed without danger should intervene, serious sickness of the 


S family, broken wazons, and the like should exist, there would be good cause of delay 


so long as they ex st, if the journey is resumed as soon as these impediments are removed, 
provided also due dilige ice is used to remove them. In the case before us the owner 
of the slave was not aa emigrant, but went into Illinois with an avowed view to 
make that State herhon>. Sie took uo her residence there, with her s!ave in her 
possession, an kept the slave there for upwards of one month, and treated the slave 
inall respects as slave: are treated in States where slavery is allowed. These acts of 
the owner stre!y amounted to the introduction of slavery in Iinois. Unless, there- 
fore, the case can be brouzht within some reasonable and equitable exception, to be 
274) engr:f el on the Constitution of Mlinois, the plaintiff will be entitled to exact 
the forfeitu.e of emancipation. In this case we see nothing in the nature of acci- 
lent to prevent the owner from taking the plaintiff to Missouri immediately. The 
excuse set up is, that the owner was a widow and tnight not have had the means of 
immediate tra: s ortation of the slave to Missouri ; that she was a new comer in the 
country and might be poor and therefore unable to du if; that some reasona- 
ble time onght to be allowed to her to provide a residence for herself and fa- 
nily, and that one month in this case is not too much. We are of opinion 
that the excuse to raise an exception, must be something more than the mere con- 
venience or inconvenience of the owner. But the instruction assumes that if the 
owner did not intend to make Illinois the residence of the slave, then there is no 
violation of the Constitution. Is it true that if a person says he does not intend to 
doanact and yet does it, that the act is not done? The Constitution of Illinois 
does not regard the intention to introduce or not to introduce slavery, but prohibits 
theact. If a person says he does not intend to introduce slavery, yet if he does in- 
troduce it de facto, can the innocent intent save hiin from the forfeiture? We think 
it cannot, unless he can also show that his case raises a reasonable and necessary 
exception. But in this case the evidence is, that the owner did intend and in fact 
did introduce slavery in Illinois, but declared that she did not intend to continue it 
for any length of time; but that she would take the slave to Missouri and there hire 
her out. But suppose the owner did not intend to make Illinois the place of the 
slave’s residence permanently, but only for one month; yet slavery is introduced and 
continued for the mere convenience of the owner without any circumstances which 
raise a just or even a reasonable exception in her favor. The case of Winney ec. 
Whiteside, decided by this Court, has been cited to prove that what the owner in- 
tended, is to be a criterion to govern the question of freedom or slavery. That was 
acase where the owner of a slave removed to the North-Western Territory, now 
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(275) Illinois, with the slave, with the intent to make that country his regj. 
dence, and he did in fact make it his residence, as well as that of his slavealso. The 
ordinance of Congress for the government of that Territory, declares there shall be 
neither slavery nor involuntary servitude in the Territory. This Court decided that 
if the owner went there with hisslave, with intent to make that place his permanent 
residence, and the residence of his slave, and did in fact do so, that the slave was by 
such residence free; but the Court did not decide that the slave was free by reason of 
the intent being declared. 

The second instruction given assumes that the slave is not entitled to freedom, be- 
cause she was taken to Illinois and remained there till she was cured of sickness, 
We will give ne opinion on this point, as we consider the case fully decided on the 
first and third instructions. 

The third instruction is, that the plaintiff is not entitled to recover under the 2 
section of the 6th article of the Constitution of Illinois. The section declares 
“that no person bound to labor in any other State, shall be hired to labor in this 
State except within the tract reserved for the saltworks, &c.” It then concludes as 
before stated, that any violation of this article shall effect the emancipation of such 
person from his obligation to service. Whether this instruction intends to decide 
that the facts testified are true or untrue, or only decides that the proof and cas 
made does not in law entitle the party to recover, we do not exactly know. It seems 
however that the instruction is wrong, because it decides both the fact and the law 
But if the instruction only assumes to decide the law, yet itis wrong. The evi- 
dence is, that after the slave was fairly introduced into Illinois and settled for th 
time being, but with an intent on the part of the owner to remove the slave at some 
future time to Missouri, the owner did hire the slave to a person to labor for one: 
two days, and received the pay for the hire. The Court instructed the jury that thi: 
hiring is not a hiring within the prohibition above cited. We suppose the Circu 
Court thought the degree or quantity too small. We believe the object of this pro- 
(276) hibition was to prevent slave labor from becoming a substitute for white 
free labor throughout the State. ‘The Constitution makers have therefore prohibite! 
the thing in every possible degree. Here wasa hiring of a person bound to labor in 
Kentucky, whilst in Kentucky, brought into Illinois, (not to reside there say if y« 
will,) and hired to labor for one or two days by the owner. What difference can i 
make if the hiring had been for one hundred days? We can see none, except in th 
degree or quantity of time: with regard to the motion for a new trial, we think the 
Court erred in refusing it. The reasons assigned for the new trial are, that the ver- 
dict is against law and evidence. The evidence is sufficient to bring the case withis 
the operation of the Constitution. 

The judgment of the Circuit Court is reversed, the cause is remanded for a new 


trial. 


Wasnu, J. dissenting. 


I think the Circuit Court erred in giving the third instruction, assuming to decic« 
the facts as well as the Jaw of the case, and therefore concur in reversing the judg- 
ment. ‘The first and second instructions were, in my opinion, properly given. The 
claim to freedom under the provisions of the Illinois Constitution must be founded 
either upon a residence of the slave, or a hiring of the slave to labor. What shal! 
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amount to a residence or a hiring against the provisions of the Constitution must de- 
pend upon the facts and circumstances of each particular case. A bare removal into 
the State can form no ground on which to set up the claim; especially when it is 
shown that the removal is not made with a view to residence. The intention of the 
owner as previously declared, is the only evidence that can exist in such a case. To 
hold then that it matters not whether the owner intends to make Illinois the resi- 
dence of his slave or not, is to exclude (as it appears to m 
can exist where the claim is founded on a bare removal 
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277) The emigrant who journeying to Missouri, unfortu§ately gets his lez brak@n, or 
being detained by serious sickness, keeps his slaves wit] LAWN RCHOOL s OF 
months until he recovers sufficiently to resume his joufney, will not thereby fo 

LIBRART 
a Winter, was wnintentional and accidenta’, and the slav@qwere detained therey 
uit any intention on his part of making it the place of thei ¥wmidege, t 
er of a slave who in passing through Illinois, permits the slave at night to brush his 
landlord’s boots, or make his fire, or shuck his corn for such reward as the landlord 









iis property in his slaves, and why? Because his resi 





may think proper to give, would not surely be adjudged to forfeit his slave under the 
provisions of the second section of the sixth article of the Constitution, and why ? 
Because the owner did not intend in taking his slave to Illinois, or in journeying 
through or sojourning in the State, to hire him to labor. For it will not be contend- 
ed that the master did not intend that the slave should perform the particular service 
ud receive therefor the stipulated reward: that is, should~brush the boots or make 
the fire, and receive the 12 1-2 cents or the half pint of whiskey. ‘Thus it seems to 
ime that the facts and circumstances in every case are to be weighed with the inten- 
tion of the parties acting therein and to be charged therefor. The introduction of 


; slavery or the attempt to introduce it, is regarded in some sort as a criminal act, and 


is punished by a forfeiture of the property introduced. We must then look to the 
intention of the party introducing the slave, to determine the degree of guilt and see 
if the spirit of the Constitution has been violated, since it is clear its letter cannot 
be enforced. 

Any other doctrine will convert the kind and tender nursing by the master of his 
sick and helpless slave into a sort of crime. 


(a.) See Rachael v. Walker, 4 Mo. R., p. 352; Wilson v. Melvin, 4 Mo. R., p. 


546, 

































SUPREME COURT OF MISSOURL 


THe Stare ov. Merry. 


1. From the third section of the fifth article of the Constitution of this State, the su 
preme Court derives jurisdiction in case of informations in the nature of a gu 
warranto. 

The proviso to the 9th section of the act toincorporate the inhabitants of the tow: 
of St. Louis, which declares “ that no person shall be eligible to the office of May 
who may at the time of his election hold any office of honor, trust or profit und 
the United States,’ is not repealed by the act supplementary to the aforesaid act 


INFORMATION in the nature of a quo warranto. 
F | 


Tompkins, J., delivered the opinion of the Court. 


The information upon which the proceedings in this case are founded, sets out t 
onthe first Monday in April last, Samuel Merry, the defendant in this case, ¥ 
elected Mayor of the city of St. Louis: and that said Samuel Merry b« 


the time of said election held an office of profit under the United States, and wa 


commissioned by the President ot the United States 5; and that alter such election t 


defendant claimed to exercise and did exercise the powers and duties of Mayor 


said city of St. Louts. The plea of the defendant admits the facts ch red, 
counsel for the defendant contend, 
First. That this Court have no jurisdiction of the cause. 
¢ 


Second. But if this Court have jurisdiction of the cause, they then contend t 


Merry is rightfully ; 

First. This Court conceives that turisdiction of this cause is given to it by the 
section of the 5th article of the Constitution of this State, which gives a general 
perintending control over all 
habeas corpus, mandamus, quo warranto, and other original remedial writs, and ' 


inferior Courts of law, and the power to issue writs 


hear and determine the same. 

The Legislature has not prescribed any mode of proceeding in a cause like ' 
present 5 but in the absence of such regulations this Court will proceed to dischaiz 
its duties by a course conformable to the common law usage. 

Second. To maintain this point, viz: that the defendant is eligible notwithstandix 
(279) he holds an otlice of profit under the United States, his counsel rely ou ! 
first section of “An Act supplementary to an act entitled an act to incorporate 
inhabitants of the town of St. Louis,” viz: “that the Mayor of the city shall be: 
least thirty years of age, a citizen of the United States, shall have resided withint 
city for at least two years preceding his election and be otherwise qualified as in ! 
case of Aldermen.” And they contend that the 9th section of the act to which t 
act isa supplement, is repealed. The 9th section of the act above alluded to is” 
the words following, to-wit: “that the Mayor shall be at least thirty years old.i 
citizen of the United States, shall have resided within the city for at least two yea meer, b 
next preceding his election, and be otherwise qualified as in the case of Alderme! rade 
and provided that no person shall be eligible to the office of Mayor who may at ‘ eamd 
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time of his election, hold any office of honor, trust or profit under this State, or the 
United States. The first section of the supplementary act enumerates all the qualifi- 
cations required to make one eligible to the office of Mayor, that are found in the 
ninth section of the first act, except that contained in the proviso, viz: that no per- 
son shall be eligible to the office of Mayor who at the time of his election may hold 
any office of honor, trust or profit under this State or the United States. It may here 
he observed too, that the omission of the word “next” in the first section of the 
amendatory act seems to make a difference as to the time of residence, viz: that such 
residence need not now necessarily be next preceding the election. On the part of 
the defendant it is contended that, 

First. The proviso of the 9th section of the original act is repugnant t o the pro- 
visions of the first section of the amendatory act. 

Second. That the Legislature having in the amendatory act taken up the sub- 

t of the qualifications required to make one eligible to the office of Mayor, may 

supposed to have dispensed with all otherthan the qualifications enumerated in 

suid first section of the amendatory act, which is the last expression of the le- 
slative Will. 


Po the first it may be answered that the proviso to the 9th section of the first act is 
JU) no more repugnant to the provisions of the first section of the amendatory act 
than it was to the ninth section, before a part thereof was impliedly repealed by the 
sctinent of the first section of the amending act, for they are both substantially the 

ie. 

Second. This point might perhaps have been more successfully urged had it not 

en expressly provided in the tenth section of the amendatory act, “ that all such 
paits of the act to which this isa supplement as are contrary to or inconsistent with 
the provisions of this act, be and the same are hereby repealed.” 

it seems clear from this expression of the legislative will, that such parts of the 
ict to which this is a supplement, as are not contrary to or inconsistent with the pro- 
visions of this act, shall be still in full force and effect. In the case of Goodenow v. 
Huttrieck, the Court held that though the Legislature, when fevising laws, had a par- 
ticular statute before it, yet if a particular section of such statute did not appear to have 


Becu the object of revision, such section could not be considered as repealed: thus 


itimating that had that section been the object of revision, it would have been con- 
sidered by the Court as repealed. See 7 Massachusetts Rep. 143, Goodenow v. But- 

ick. However willing we might be to yield to the authority of that case, we feel 

Foustrained by the strong and plain intimation of the will of our Legislature as ex- 
pressed in the tenth section of the act last above mentioned, to construe our statute 
therwise. As above mentioned, the proviso to the 9th section of the first act is not 
outrary to or inconsistent with the provisions of the act supplementary to the act to 
corporate the inhabitants of the town of St. Louis, but as much in aid of such sec- 
lon as it was in aid of the said ninth section of the original act ; and not being con- 
rary to or inconsistent with those provisions, we are constrained to think that it is still 
n full force and unrepealed. The case of Caruthers cited by the defendant from 9 
cast, seems rather to make against him. 

(281) The statute 13 Geo. IT, ch. 28, sec. 5, enacts that no harpooner, line mana- 
er, boat steerer or seaman who shall be in or belong to any vessel in the Greenland 
rade shall be impressed from the said service; and that any such harpooner, &c., or 

eaman may, when not employed in said trade, sail in the colliery trade, upon giving 
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security to the satisfaction of the commissioners that he will proceed in the said ves- 
sel to Greenland, &c. 

The statute 26 Geo. III, ch. 41, sec. 17, enacts that no harpooner, line manager or 
boat steerer who shall be in or belonging to any vessel in the Greenland trade, and 
whose name shall be inserted in a list to be delivered by the owner of such vessel to 
the collector of the customs, shall be impressed from such service, &c., and that every 
seaman and common mariner who after the first day of February in any year shall 
be entered to serve on board of any ship which shall be intended to proceed on the 
said trade in the following season, and whose name shall be inserted in a list to be de- 
livered as aforesaid, and who shall give security to the satisfaction of the commis- 
stoners of the customs to proceed and shall proceed accordingly, shall be privileged, 
&c., from impressment. It was decided by the Court that the second statute repeal- 
ed the first and for good reason. The first statute exempted harpooners, line mana- 
gers, boat steerers or seamen belonging to any vessel in the Greenland fishery trade 
from impressment. The second statute equally exempted them, but it required that 
the three first, viz: harpooners, line managers and boat steerers, should insert their 
names in a list to be delivered by the owner to the commissioners of the customs, in 
order to entitle them to this exemption, to which by the former act they were entitled 
from the mere circumstance of belonging toa vessel employed in the Greenland fish- 
ery trade. But the seamen were not in the mean time forgotten in the repealing act, 
although their names were not mentioned in conjunction with the harpooners, line 
managers and boat steerers. In a subsequent part of the same section they, the sea- 
men employed in such trade, were required not only to insert (as the others were re- 
(282) quired to do) their names in a list to be delivered by the owner of the vessel to 

- the commissioners of the customs, but they were further required to give security to 
the satisfaction of the said commissioners to proceed in such trade, and it was for 
failing to insert his name in the list that Caruthers lost his cause. The last of these 
acts as certainly repeals the first as two is more than one, as that the less number is 
contained in the greater. 

It being the opinion of this Court that the proviso to the ninth section of the act 
to incorporate the inhabitants of the town of St. Louis is not repealed by the first 
section of the act supplementary to that act, it becomes unnecessary to decide another 
point made in argument by the defendant’s counsel, though not appearing in the brief 
and written argument, viz: that the office of Mayor is not an office under the State 
It being our opinion that the third section of the fifth article of the Constitution of 
this State gives to this Court jurisdiction in causes like the present ; and it also being 
our opinion that the proviso of the 9th section of the act to incorporate the inhabi- 
tants of the town of St. Louis (which proviso declares that no person shall be eli- 
gible to the office of Mayor who may at the time of his election hold any office of 
honor, trust or profit under this State or the United States) is not repealed by the act 
supplementary to the aforesaid act: and the defendant having by his plea admitted 
that at the time of his election as Mayor of the city of St. Louis he did hold an office 
of profit under the United States, we are led to the conclusion that the defendant w# 
at the time of his election ineligible to that office, and that said election is void is 
law ; and that jadgment of ouster from said office be accordingly entered against him. 

M’Grrk and WasH, Judges. 
The case cited by counsel for the State from 1 Barnwall and Adolphus referred to 
in 20 Com. Law Rep. p. 352, seems to bein point. That was a case where, by seve- 
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ral charters, the Sheriffs of Norwich were to be chosen by the citizens and common- 
alty from among themselves. A subsequent charter confirming former privileges and 
(283) regulating the time and mode of electing Sheriffs, omitted the words from 
among themselves. The usage before this confirmatory charter was made, had been 
to elect the Sheriff from among themselves. Held that the last charter was not 
meant to vary the qualifications, that the restrictions in the former charter could not 
be dispensed with. The case also of the King v. Abell, 6 Petersdorff is in point, p. 
431. 


MitrcHety v. THe STATE. 


A writ of error lies in a capital case, but a bill of exceptions will not be allowed. 
(Note a.) 


IN ERROR from St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an indictment against Mitchell for murder, verdict of guilty and judg- 
ment of death in the Circuit Court, to reverse which judgment, the plaintiff now 

secutes his writ of error inthis Court. Mitchell excepted to the judgment of the 
Cireuit Court on several matters arising in the progress of the trial below, tendered 

s bill of exceptions and had them signed by the Court; and in that way caused the 

tters of exception to be spread upon the record. In this state of the case a mo- 

yn has been made by Mr. Allen (Circuit Attorney) to quash the writ of error; and 
‘wo questions are presented for the consideration of this Court. 

First. Will a writ of error lie in a capital case ? 

Second. Was the prisoner entitled to his bill of exceptions ? 

The anthorities cited (2 Tidd. 1188, 2Salk. 504, 2 Learned 101) lay down the law 

rly as settled and administered in the English Courts. It is undoubted law that 
n England the writ of error in cases of treason or felony will not lie without the 

sntof the King. It isthen a matter of grace and favor. 

284) It has been held by this Court, however, and may now be taken as the 
‘let law of this land, that here the party will be entitled of right to his writ, in 
ll cases where in England he would have it with or without the consent of the 
Crown. 

It remains now to consider the effect of the writ, and whether the bill of excep- 
lions can be allowed or considered in this case. This question has been most 
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elaborately and ably argued by Mr. Bates, of counsel for the prisoner, and by Mr. 
Allen for the State. It is not proposed to examine the arguments and authorities in 
detail, but merely to state the principal positions assumed, and our understanding of 
the law in regard to them. It is insisted that a bill of exceptions is a mere corollary 
or necessary incident to the writ of error, and that the writ of error being a writ of 
right in all cases, criminal as well as civil, in order to make it effectual the suitor 
must be allowed in all cases his bill of exceptions. It is answered that the writ of 
error removes merely the record proper. ‘That the bill of exceptions is intended to 
place upon the record some matter that would not appear in the regular progress of 
the cause. In looking into the record proper, it may be seen if the Inferior Courts 
have jurisdiction of the subject matter and proceed regularly to judgment. The 
collateral means to be employed, or steps taken in the cause, are left to the judgment 
of the Inferior Courts, and cannot be reviewed or examined but upon bills of excep- 
tion, by which they are placed upon the record, and it may be well intended by the 
Legislature, that the Appellate Court shall have power to correct such errors only of 
the Inferior Courts as may appear on the record proper of such Courts. It is then 
insisted that the statute of Westminster, 2d XIII Edwd. 1, which gives the bill of 
exceptions, is to be regarded as the law of this land in full force, and that in its 
terms as well as spirit, it applies as well to criminal as civil cases. To this it is an- 
swered that ir adopting the common law, and the statutes in aid thereof down to 
the 4th of James I, the British statutes so adopted must be taken and understood ag 
construed by the British Courts at the time of adoption, and that for five centuries 
(286) and upwards, it has been uniformly held in those Courts that the statute above 
cited does not extend to cases of treason or felony. In minor criminal cases, bills of 
exception have been allowed ex gratia. ‘Te reason, justice or policy of the con- 
-struction is not now tobe questionec. Such long established principles and precedents 
are not to be uprooted or disturbed. It is better in such cases to take the law as we 
find it, and conclude that it is founded in good reason, than to change er attempt to 
change it merely because we cannot see the reason of it. It is again insisted that 
this Court is required by the Constitution to exercise a superintending control over 
the Circuit Court in all cases, which cannot be done without the aid of bills of ex- 
ception, &c. ; and here it may be answered that this Court must employ the means 
provided by the Legislature, and use such as the Constitution affords, where no means 
are provided. In legislating on the subject of bills of exception, they confine them- 
selves expressly and carefully to civil cases. Their failure to provide for them in 
criminal as well as civil cases, whilst they were passing upon the subject, is to be 
taken as ejnivalent to an express denial of them. Leaving this Court to exercise its 
superintending contro) over the Circuit Court by writ of error merely, not choosing 
to prov.de for it all the means that may be necessary in all cases. 


(a.) See Vaughn v. The State, 4 Mo. R., p. 294. 
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Where a writ is made returnable to no term known to the law of the land, but to 
fone other day not the commencement of a term, appearance and pleading will 
not cure the defect in the writ. 


ERROR to the Circuit Court of Howard county. 


Tomrxtns, J., delivered the opinion of the Court. 





Holliday sued Cooper in the Circuit Court of Howard county, where judgment 
being given for the defendant, the plaintiff sued out his writ of error to reverse the 
judgment of that Court. 

Tie faz's prsa2-vel are a3 follows: O1 the 27th day of February, 1833, Holliday 
cae! to be issued a capias from the office of the Clerk of the Circuit Court, com- 
aiding the Sheriff to take the body of the defendant and have hiin to answer the 
plaintiff on the first Monday of July, then next at Fayette. The Circuit Court was 
by law to be held at Fayette on the fourth Monday of July, instead of the first, 
when this writ was made returnable. At the rezular term, viz: on fourth Monday 
in July, no business was done; but all the suits were continued over to the 16th day 
of September. On which day the defendant, who had given bail to the actin, ap- 
peared and pleaded. He then moved to quash the writ, and the motion being 
sustained, the Court quashed it accordingly. 

The plaintiff in error contends that the writ is only voidable, and as such the de- 
fect in it was cured by the appearance of the defendant, and by his filing his plea; 
ind he cites Williams v. Rogers, 5 Johnson, 163, and Bettis v. Logan, 2d vol. Mo. R. 
(287) p. 2. The case of Williams v. Rogers was one in which the Court allowed 
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the return of an execution to be amended, saying that the inaccuracy in the return of 
the writ rendered it voidable, not void; and it is contended that because our statute 
requires the declaration to be filed before a writ of summons or capias ad responden- 
dum can issue to bring the defendant into Court to answer; therefore such writ is 
mesne process, and can be amended in any matter. It is very useless to waste time 
in inquiring whether the writ of summons or capias is with us original process in the 
common law sense. 

It is certain that the capias issued in this cause was the notice to the defendant to 
appear and answer to the complaint of the plaintiff, and that it ought to have notified 
him to appear on the fourth Monday in July, and not on the first. The object of the 
writ being to notify the defendant of the action and the time and place of holding 
Court, how can he be less deceived in a misstatement of the time of holding Court 
by the circumstance of the law requiring the declaration to be filed a few minutes 
before the writ is issued ? 

The case of Bettis v. Logan also relied on, was an action for a malicious prosecu- 
tion, commenced by Logan v. Bettis in the Circuit Court of Wayne county, thence 
the venue was changed to the Circuit Court of Cape Girardeau county, and from that 
county to St. Francois county. In this last county, the report says, the declaration 
being found mutilated and defaced, leave was given to file another, and the defendant 
then withdrew his plea before that time, filed and pleaded again to the new declara- 
tion filed by the plaintiff. The parties then went to trial; a verdict was found for 
the plaintiff, and he had judgment. 

To reverse this judgment Bettis appealed. In an additional brief furnished to the 
Court, it was objected that it did not appear on the record how the Circuit Court of 
Wayne county was legally divested of its jurisdiction, or that the Circuit Court of 
St. Francois county could legally entertain jurisdiction of the cause. The Court 
said that although this was not assigned for error, yet it will be noticed. The entry 
is, James Logan v. Elijah Bettis, change of venue from Wayne county to Cape Gi- 
(288) rardeau county, and from Cape Girardeau county to this county. Yet the 
Court held that because he had withdrawn his plea by leave of the Circuit Court of 
St. Francois county, and filed another plea and gone to trial, thereupon he had ad- 
mitted the jurisdiction of the Court. Now it was not pretended that Bettis had not 
been duly summoned to attend the Circuit Court of Wayne county. 

He then appeared and pleaded in that Court, we may fairly presume; and he being 

n Court, the venue was changed, and if he appeared at any Court afterwards to 
which the cause was sent by changing the venue, then the conclusion was rational 
ind legal, that all the formalities of the law had been complied with, or that he 
waived any irregularity. 

But in the case now before us, the Circuit Court of Howard county had never been 
possessed of the cause, and the appearance of the defendant could not cure a void 
writ which was returnable to no term known to the law of the land. We are of 
opinion that the Circuit Court committed no error, and its judgment is therefore af- 


firmed. 
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Where a party neglected to make the necessary affidavit before taking an appeal, it 
is no excuse that he was not aware of the existence of the law at the time of taking 
the appeal; the act requiring the affidavit having been recently passed, and not 

yet published. All persons are bound to know the law. (Note a.) 





ON A MOTION FOR A MANDAMUS to the Circuit Court of Saline county. 
Wasu, J., delivered the opinion of the Court. 


On the Sth of April, 1831, Townsend obtained a verdict and judgment against 
Finley, before a Justice of the Peace. Finley, without making the affidavit required 
by the 2d section of the act passed on the 18th day of January, 1831, entitled “* An 
act supplementary to an act establishing Justices’ Courts,” &c., p. 48, prayed an ap- 
peal from the judgment of the Justice of the Peace to the Circuit Court, which, upon 
(289) his entering into a recognizance, was granted by the Justice. When the cause 
was called in the Circuit Court, the counsel for Townsend moved to dismiss the ap- 
peal for want of the affidavit, as directed in the act of 1831, above cited, which was 
done accordingly. 

Vinley then moved the Court to reinstate the appeal, for reasons disclosed in an 
ailidavit accompanying the notice. Which were in substance that at the time of 
taking the appeal, the act of Assembly requiring the affidavit had not been promul- 
rated, and that Finley was entirely ignorant of the existence of the act. That the 
Justice of the Peace was a member of the Legislature by whom the act was passed, 
id granted the appeal without advising the appellant of the existence of the act, 
kc. The Cireuit Court refused to reinstate the appeal, and Finley has applied to 
this Court for a mandamus to compel the Cireuit Court to do so. 

The act of the 18th of Jan., 1831, above cited, was to take effect and be in force 
from and after the passage thereof. No mode is prescribed in which the laws are to 
be promulgated. And in this case nothing is shown as to the time when the act in 
question was published or promulgated. 

All persons are bound to know the law, and therefore it would seem improvident 
aud unreasonable for the Legislature to give force and effect to laws by which indi- 
viduals might be barred of their rights or subjected to losses, before their existence, 
in the nature of things, could be known, and Courts of Justice would struggle 
against the hardship of such a case. ‘The present however is not such an one. The 
fact that the Justice of the Peace before whom the cause was tried, had been a mem- 
ber of the Legislature by whoin the act was passed, cannot operate to change the 
law of the case. It was not his province to advise the appellant in the steps proper 
to be taken in the prosecution of his cause, even if it could be considered a legal 
presumption that he knew the law from the fact of having been a member of the Le- 
gislature by whom it was enacted. The Circuit Court did right in dismissing the 

appeal, and the mandamus is therefore refused. 


(a.) See Hite v. Lenhart, 7 Mo. R., 22. 
Jameson v. Yates,7 “ 571. 
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1. Fraud may be presumed, but not without some evidence on which a presumption 
may be raised. 

2. To constitute a sale fraudulent in fact, as against creditors, it must be made with 
intent, on the part of the cendor, to defraud, delay, or hinder creditors. 

3. Where the transaction on the part of the vendor is bona fide and for a full and 
valuable consideration, the fraudulent intent of the vendor alone, will not render 









the conveyance void, although it might be void for other reasons. 
4. A debtor may prefer one creditor to another, and may transfer all his property to 






one, and leave the other wholly unpaid. 






5. A conveyance will be deemed bona fide and honest, unless fraud is proved, or can 





be presumed from some evidence upon which a presumption may be raised. 
6. An intention to secure a member of a firm against the ultimate consequences of 






an insolvency supposed to exist, is not a valuable consideration for a deed of sale, 






buta liability may form a good consideration for a mortgage or sale of property, 






but the liability must happen before the consideration is complete 






7. Secret trusts and powers are not favored by the law, and are not permitted to stand 






in the way of creditors and purchasers. 
8. Retaining possession, after a sale of personal property, is such evidence of fraud, 






as should be left toa jury. 
9. If A. purchase of B. for a valuable consideration, and honestly to secure himself 







- and not todefraud creditors, his purchase will be good, although he knew at the 






time that B. was greatly indebted and actually in insolvent circumstances. 





10. Where possession does not accompany the sale of property, the sale will be frau- 






dulentand void as respects creditors. (Note a.) 
11. A billof sale made secretly, and to be kept secretly, where the possession remains 






} with the vendor, will be void as to creditors. 

12. A bill of sale’s being conditional, where the property remains in possession of the 
vendor in pursuance of that condition, does not save the transaction from being 
fraudulent as to creditors and purchasers, 

13. Where a vendor makes a deed with intent to defeat his creditors, it is void not- 







withstanding the vendee had no such intention on his part, See note 3 in this 





case. 






APPEAL from the Circuit Court of Cooper county. 






M’Grnrk, C. J., delivered the opinion of the Court. 






This was an action of detinue brought by Sibly against Hood for three slaves. 
The plaintiff had judgment. The bill of exceptions shows that about the year 1821, 
Sibly entered into partnership with one Boggs, and one Bales, with a view to trade 






ment, 









(291) with the Osage Indians and others The terms of the partnership were, that to Sibl 
Sibly was to furnish the capital and goods that were to go in trade. That he took on It is 
himself individually and agreed with the partners, that he would be individually re- execut 
sponsible to the U. S. for the payment of the outfit of goods. It was further agreed confes: 
that Boggs and Bales should carry on the trade with the Indians in person, and that the sur 
























Sibly v. Hood. 


after the capital employed was remitted to Sibly, the profits were to be equally divi- 
ded, and that if there happened a loss, it should be equally borne by all the partners. 
it further appears that accordingly the business of the trade was immediately gone 
into. 

In the month of March, 1825, judgment was obtained against Sibly for about the 
sun of twelve thousand dollars, on three protested bills of exchange, two drawn by 
Sibly, and one by Bales and Co., in favor of the United States, and accepted by Sibly, 
which bills appear to have been given for the goods before mentioned, that betwee 
this time and March, 1828, Sibly paid the amount of said judgment. 

That on the 11th of July, 1825, Boggs, by a bill of sale, sold to Sibly the three 
negroes in question. ‘The deed of sale refers to the partnership, and alleges that it 
lad been a losing concern; and that there were considerable debts due by the firm, 
for which Sibly was personally responsible 3 and it being doubtful if the funds of the 

in would be sufficient to pay the debts, and that Boggs being in good faith bound 
for his proportion of any loss said firm might sustain, and that he was actually in- 

‘bted to the firm in a large sum, say one thousand dollars. With a view therefore to 
scharge his obligation to Sibly, as far as ie was able, he sold the slaves to him. 
1) 


yA 


iat the negroes were to remain in Boggs’ hands, he paying the taxes and finding 


~ 





¢ for them, until such time as it might be necessary to use them or any part o! 
em for the payment of any debt that Sibly might be obliged to pay on account of 
the firm, or until Boggs should think proper, by future arrangements, to deliver them 
Sibly. *s 
The bill of sale then says, that A. Gamble was present, to whom the matter was 
292) fully explained. The bill purports to be made on the consideration of eight 
} 


iundred dollars. 


It was proved that Mr. Gamble told Sibly and Boggs it was necessary to record 
e bill of sale, and that Sibly said he did not wish to make it public on account of 


some expressions used in it, relating to the condition of the firm, and requested that 

‘making of it might be kept secret. 

It was also proved that at the time of making the bill of sale, Sibly was largely 
indebted to the U. S. for the goods used as the capital of the firm, and at that tim 
there were judgments against him for a large amount, and that he paid these judg- 
ments afterwards. 

It also appears that by the terms of the articles of co-partnership, the co-partuer- 
lip was to continue until dissolved by mutual consent, or until the death of either of 
the co-partners. It does not appear whether the partnership did or did not exist at 
the time of making the bill of sale, nor does it appear that it is yet dissolved. 

There is no evidence to show whether the firm was solvent or not. It is alledged 
by the bill of sale, that Boggs was largely indebted to the firm at the time he made 
it, perhaps to the amount of one thousand dollars. But Boggs says in his depositi: 
tle accounts of the firm are unsettled, and that he does not know whether, on settle- 
ment, he will owe the firm anything. And it does not appear that he was indebted 
to Sibly in any amount. 


It is proved that Boggs kept possession of the slaves until they were sold under an 
execution in favor of Hood. That in October, 1825, Hood obtained a judgment by 
confession, against Boggs, for a debt contracted with him several years before, tor 
the sum of $800. That Hood took out an execution on the judgment, and on the 
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17th of February, 1826, caused the slaves to be sold, and became the purchaser of 
them for the sum of $826. 

It is proved that Hood had no notice of the bill of sale to Sibly, and that Sibly, at 
the time of making the bill of sale, had notice of Hood's debt. 

It was further proved that at the time of the date of the bill of sale, Boggs was 
(293) largely indebted to sundry other persons, to more than the amount of his ef- 
fects. 

Upon this state of facts the parties went to trial before a jury. Whereupon the 
counsel for Sibly prayed the Court to instruct the jury: 

First. That fraud is not to be presumed. 

Second. That in order to constitute a sale fraudulent in fact, as against creditors, it 
must be made with intent on the part of the vendor to defraud, delay or hinder cred- 
itors. 

Third. That although a conveyance is made with intent on the part of the vendor to 
defraud creditors ; yet it is not void if it were taken on the part of the vendor bona 


fide and for a full and valuable consideration. 


Fourth. That a debtor may lawfully prefer one creditor to another, (not having 4 
lien,) in the payment of his debts, although in giving such preference he transfers al! 
his property to one creditor, and leaves his other creditors wholly unpaid. 

Fifth. That the jury are bound to find that the conveyance from Boggs to Sibly 
was bona fide and honest unless the contrary is shown from the proof. 

Sixth. That the liability of Boggs to refund to Sibly his proportion of what Sibl; 
might be compelled to pay out of his individual property in satisfaction of the jude- 
ment against him in favor of the U. S., or to indemnify Sibly against Boggs’ propo- 
tion of that judgment, constitutes a valuable consideration of the deed for sale. 

Seventh. That if Sibly, at or before the commencement of the suit was compelled t 
pay any part of the judgment in favor of the U. S., out of his individual property. 
he is entitled to the possession of the slaves according to the stipulations of the bill 
of sale. 

Eighth. That Boggs continuing in possession after his sale to Sibly, does not, unde 
the circumstances of this case. per se, constitute the conveyance fraudulent and void 

Ninth. That Boggs continuing in possession after his sale to Sibly, was consistent 
with the deed to Sibly. 

Tenth. That Boggs continuing in possession after his sale to Sibly is, under the ci:- 
cumstances of this case, no evidence of fraud. 

(294) Eleventh. That ifthe purchase by Hood, under the judgment against Boggs. 
was construed between Hood and Boggs to defeat the sale to Sibly, Hood acquired 
no title to the slaves as against Sibly. 

Twelfth. That Sibly, permitting Boggs to remain in possession of the slaves afté 
his purchase, is no evidence to show that such purchase was fraudulent. 

Thirteenth. That although Boggs was greatly indebted at the time of making th 
sale to Sibly, and in insolvent circumstances, and that fact was known to Sibly, ye' 
the sale to Sibly is not therefore void, if Sibly’s purchase was for a valuable consit- 
eration, and honestly taken to secure himself, and not to defraud creditors. 

The Court gave the instruction asked for except the 11th and 12th, which were re- 
fused, to the giving of which the defendant’s counsel excepted. 

The defendant then prayed the Court to give the jury the following instructions 
First. If the jury find from the evidence that there was no valuable consideration 
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passing from Boggs to Sibly for the sale of the negroes, then Sibly obtained nc title 
to the slaves by the sale, against Boggs’ creditors. If they farther find that Hood 
was, at the time of the execution of the bill of sale, a creditor of Boggs’, and that 
ie obtained judgment and execution for his debt against Boggs, and that the negroes 
were levied on and sold under his execution, and that Hood became purchaser, then 
sibly obtained no title by his bill of sale as against Hood. 

Second. If they find that the deed from Boggs to Sibly was executed secretly, and 
‘hat Sibly requested that the same should be kept secret, and it was kept secret and 

t recorded, and that Hood was a creditor at the time and purchase of the negroes 
vithout knowledge of the existence of the deed to Sibly, and that Boggs remained 
n possession till the levy was made under Hood’s execution, and that Boggs exer- 
ised acts of ownership over the slaves, such as would naturally induce people gen- 
rally to believe Boggs to be the owner, then the deed of sale cannot prevail against 
Hood. 

(295) ‘Third. If they find that the deed from Boggs to Sibly was made secretly, 
ud that Sibly requested that it might be kept secret, and that it was kept secret, and 
hat Boggs was largely indebted at the time, it is evidence of fraud, as against credi- 
rs and subsequent purchasers. 





Fourth. If they find that the possession of the negroes did not accompany or fol- 

v the deed, it is void against creditors. 

Vitth, If they find that the transaction between Boggs and Sibly was secret and s« 
ined, it is evidence of fraud as against creditors and purchasers. 

Sixth instruction is the same as the fourth. - 

Seventh and eighth instructions asked were given. 

Ninth. If the jury find that the deed from Boggs to Sibly was executed by Boggs 

the purpose and with the intent to defraud his creditors, then such conveyance is 
| as against the creditors of Boggs, notwithstanding Sibly may not have partici- 
ted in or been conusant of the intention of Boggs to defraud his creditors. 

'enth and eleventh instructions asked were given. 

(he Court refused to give the second, the fourth, sixth and-ninth instructions, and 
e the others. 

‘The Court rejected some testimony on the part of the defendant, but rightly, be- 

vise the matter to be proved was admitted on the record. 

It is assigned for error that the Court gave the instructions for the plaintiff as above 

‘ated, and refused to give those asked for by the defendant. 
lhe first instruction complained of is, that fraud is not to be presumed, but must 
e proved. 

It is true that fraud is not to be presumed without some evidence upon which a 

resumption can be raised. This instruction amounts to no more than a general di- 
rection to the jury, that they must have proof to enable them to find an affirmative 

vatterin issue. This point is ruled for the appellee. 

Second. There is no error on the second instruction given for the plaintiff, 
which assumes that to constitute a sale fraudulent in fact, it must be made with 
(296) an intent to defraud, delay or hinder creditors. There are two kinds of fraud, 
one in law founded on facts without regard to the intention of the actors. This is 
called fraud in law. The other regards the intention, and is called fraud in fact. Ac- 
cording to this definition, the instruction is right. But this doctrine is only true asa 
general proposition. Such a‘conveyance would not be void for the fraudulent intent 
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of the vendor alone, when the transaction on the part of the vendor was bona fide 
and for a full and valuable consideration. Yet such conveyance might be void for 
other reasons, as the possession with the vendor, or other things forbidden by the 
policy of the law. 

Third. The third instruction given is correct, subject to the restriction as above 
laid down with regard to the second instruction. 

Fourth. The fourth instruction is correct, subject to the same rules as the two pre 
ceding. 

Fifth. The fifth instruction is true, subject to the rule as laid down with regard to 
the first instruction. 

Sixth. The sixth instruction given by the Court was, that the liability of Boggs to 
refund to Sibly his proportion of what Sibly might be compelled to pay out of his 
individual property, in satisfaction of the judgment against him in favor of the U.8. 
or to indemnify Sibly against Boggs’ proportion of that judgment, constitutes a valu 
able consideration for the deed of sale. The bill of sale alledges that the considera 
tion was eight hundred dollars, which was disproved by the deposition of Boggs 
The true and real consideration is, 2s explained afterwards by the deed itself, and 
supported by the testimony of Boggs, which explanation is, that the trade of the 
firm had been unprofitable, and that large debts existed against the firm, for which 
Sibly was personally responsible, and that it was unknown whether the funds of the 
firm would be sufficient or not to pay the debts, and that Boggs, wishing to secure 
Sibley against any final loss, made to him the bill of sale to secure Sibly against that 
loss if it should happen. 

Our op‘nion is, that taking the whole of this instrument together, the true con 
(297) struction is that the parties intended to secure Sibly in the end against the con 
sequences of an ultimate insolvency of the firm which was supposed to exist. But 
until thisevent does happen, it cannot be known whether the consideration of the bill 


of sa'e had any good foundation. 


There is no evidence that the firm is in reality insolvent, and for any thing appear 
inz on the record, the firm may be solvent and may reimburse Sibly to the full extent 
It is not intended to be disputed, that a liability may form a yood consideration for 


a mortgage of land or personal property, or that it may be a good consideration even 
for a sale of property; but in every case where there is any condition annexed, the 
condition must happen before the consideration is complete; and in every case of the 
mortgage or sale of property to secure one against a liability, the rights of the pub- 
lic at large, and all the laws respecting fraud on purchasers and creditors must be at 
tended to at the peril of the parties concerned. 

This instruction would be correct enough if it were shown that the firm was insol 
vent; but until that is shown the instruction cannot be given. 

Seventh. ‘The seventh instruction given for the plaintiff was, that if Sibly, at or 
before the commencement of this suit, was compelled to pay any part of the judg- 
meat in favor of the U. S. out of his own property, he is entitled to the possession of 
the slaves according to the stipulations of the deed of sale. 

The stipulations of the deed are, that Boggs may keep possession of the slaves till 
it shall be necessary to use them or a part of them for the payment of the debts which 
Sibly was bound to pay on account of the firm, or until by future arrangement, 
Boggs should give the possession to Sibly. The first part of this stipulation amounts te 


see 


a power and authority, to Mr. Sibly, to take possession of the slaves whenever if 
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should be necessary for him to do so to pay the debts before mentioned. Whence 
this necessity was to arise, we cannot tell. ‘The necessity might have arisen from 
the insufficiency of the funds of the firm to help Sibly out, or it might have arisen 
(298) from the deficiency of Sibly’sown funds. Let the necessity arise from whence 
t might, the power which Sibly might have exercised, has never been used. If the 
negroes had been sold by Sibly in pursuance of the power, before Hood acquired his 
right by levying his execution, we cannot doubt that the purchaser of the slaves un- 
der the power would have acquired a good right to the property. In this case the 
parties created a secret mortgage or saie resting on a contingent consideration which 
we cannot see has yet happened, and a power to be exercised on a contingency rest- 
ing partly on the choice or will of the party most interested to exercise it, yet never 
exercised until this day: and after Hood has levied his execution, effected a sale of 
the slaves and become the purchaser without notice for a valuable consideration. 
The Circuit Court instruct the jury that Sibly has the right to the possession. Secret 
trusts and powers are not favored by the law. ‘They are not permitted to stand in 
the way of creditors and purchasers. The Circuit Court erred in giving the seventh 
instruction, 





Kighth and tenth. We wll consider the eighth and tenth instructions together, as 
they are in substance the same. 

The eighth instruction for the plaintiff is, that Boggs continuing in possession af- 
ter his sale to Sibly, does not, under the circumstances of this case, per se, make the 
leed fraudulent. _ 

The tenth is, that Boggs continuing in possession as aforesaid, is, under the cir- 
cumstances of this case, no evidence of fraud. Neither of these instructions ought 
to have been given. 

For the Court to decide that under all the circumstances of the case, the thing is 
neither frand per se, nor that there is any evidence of fraud, seems to us to determine 
the whole case, both facts and law. ‘The question of fraud or no fraud should have 
been left to the jury. 

The possession by Boggs, with the other evidence in the matter relating to the pos- 
session, was at least some evidence of fraud, and should be weighed by the jury. 
See 4 Cranch R. 71. The ninth instruction given by the Court is correct. 

(299) The thirteenth instruction which assumes that although Boggs was greatly 
indebted at the time he made the deed to Sibly, and in insolvent circumstances, and 
that fact was known to Sibly; yet if Sibly purchased for a valuable consideration 
and honestly to secure himself, and not to defraud creditors, the deed is not therefore 
void. 

This instruction is correct ; if the deed is not void for other reasons, the reasons 
above mentioned will not make it void. 

We will now consider the instructions asked for on the part of the defendant and 
refused by the Court. 

The second instruction asked and refused was, that if the jury find the deed from 
Boggs to Sibly was executed secretly, and that Sibly requested the same should be 
kept secret, and it was kept secret and not recorded, and that Hood was a creditor at 
the time, and purchased the negroes without knowledge of the existence of the deed, 
and that Boggs remained in possessior. till the levy was made by Hood, and that Boggs 
exercised acts of ownership over them, such as would induce persons generally to 
believe Boggs to be the owner of them, the deed cannot prevail against Hood. This 
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instruction was entirely refused. We are of opinion that the substance of this in- 
struction should have been given. 

In the case of Hamilton v. Russell, 1 Cr. 309, there was an absolute bill of sale of 
property. The possession was left with the vendor, and his creditor was entitled to 
sell the property to pay his debt, on the ground that such a sale being absolute and 
unconditional, and yet the possession being left with the vendor, the transaction was 
fraudulent and void against creditors. 

We believe the law is well laid down in that case. We have some decisions in 
this State on the same subject. In the case of Rocheblave v. Potter, 1 vol. Mo. R. 
561, it was decided by this Court that where a bill of sale was executed by A. to B., 
and the vendor was perraitted to remain in possession or the slaves sold, and died in 
possession, and the executor of the vendor sold the slaves to a third person, the pur- 
chaser from the executor was entitled to hold the property against B., the vendee. 

(300) This decision was made on the broad ground that when the posession and 
title are severed, the possession gives the title to the purchaser who purchased un- 
der the faith that the title rested with the possession. In this case the bill of sale 
was absolute. 

In a late case the same doctrine was again held by this Court, in Wallace v. Fos- 
ter. In this case one Simmons was largely indebted. Among others he was indebt- 
ed to Wallace. Simmons made a bill of sale of several slaves to Foster, who was 
his father-in-law, and some evidence to show that there was a valuable consideration 
from Foster for the slaves, was given. Simmons remained in possession till the time 
of his death. Foster then took possession of the slaves. Wallace sued him as ex- 
ecutor. 

+ The bill of sale was absolute on its face. This Court decided that the sale by 
Simmons to Foster was void, because the possession did not accompany and follow 
the deed, 2 vol. Mo. R. 231. 

Many authorities have been cited on both sides of this question. Messrs. Hayden 
and Wells for Hood have cited the above cases, and rely on them, besides many oth- 
ers. Weare of opinion that the second instruction asked should have been giver 
with some qualification. We understand the law to be that when the owner of per- 
sonal property sells it to a person either on a real or feigned consideration, and the 
property is nevertheless left in possession of the vendor, creditors of the vendor for 
1 real bona fide consideration, are entitled to have the property sold to pay their debts; 
and of course the purchasers under their executions are to be protected. Here Hood 
was both purchaser and creditor. If Hood’s debt had been contrived between him 
sud Boggs to defeat Sibly’s security, then, so far as he is concerned, he would not be 
entitled to any protection. But we do not mean to say that in that case purchasers 
of the property at Sheriff’s sale would not be entitled to protection, if such purcha- 
sers were other persons than Hood himself. 

As the case now stands on the record, we have no doubt that the bill of sale as to 
(301) Hood is entirely void, because made secretly with a view to be kept secret, and 
that it was kept secret, yet the possession remained with Boggs. 

Mr. Leonard insists that this case does not come within the case of Hamilton and 
Russell, and the cases of Rocheblave v. Potter, and Wallace v. Foster, because in all 
those cases the deeds of sale were absolute, and the possession of the property was 
inconsistent with the deeds. But in this case the deed of sale is conditional. To 
sustain this position 1 Pickering is cited 389; 2 Kent Com. 406. We readily admit 
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that there are cases where it has been holden by respectable Courts, that if posses- 
sion of the property is consistent with the deed, the deed is not void notwithstand- 
ing the possession did not accompany the deed. Weare of opinion that the circum- 
stance that a bill of sale is conditional, and that the property remains with the ven- 
dor in pursuance of that condition, does not save the transaction from being fraudu- 
lent as to creditors and purchasers. If it did, how easily the parties would provide 
for their safety in every case. The fact that the deed is conditional, in our opinion 
amounts to nothing, especially when both the deed and the condition were kept secret 
from the public and Hood. 

Chancellor Kent seems to be of opinion, that some reason ought to exist, beyond 
the mere convenience of the parties, to justify the possession remaining with the 
vendor. We think so too; and that reason ought furthermore to be one which would 
enable the case to steer clear of conflicting with the public policy of the country. 

Considering this case merely in reference to Sibly and Boggs, the transaction is 
fair and honorable, and free from any legal objection; but when viewed in reference 
‘o the rights of bona fide creditors and purchasers, and especially purchasers without 

tice, and for a valuable consideration, we feel constrained to say, the judgment of 
the law is, that as to such creditors and purchasers the deed is fraudulent and void. 

The Court refused to give the fourth and sixth instruction asked by the defendant : 
those two instructions were in substance the same, and as the law involved in them 
(302) has been answered in the view given by us regarding the second instruction, 
we will say nothing more on them. 

The ninth instruction asked by the defendant and refused—by the Court, assumes 
that if Boggs’ intention was to defeat his creditors by making the deed, it is void 
iiotwithstanding Sibly had no such intention on his part. 

In the aspect in which we view this case, that instruction might well have been 
given. But if the second instruction asked had been given as understood by this 
Court it should have been, then this instruction would have been unnecessary. It is 
‘innecessary now to say any thing farther on this point. 

The judgment of the Circuit Court is reversed with costs, the cause is remanded 
fora new trial. 


(c.) Overruled in Shepherd v. Trigg, 7 Mo. R., p. 151. See Ross v. Crutsinger, 
7 Mo. R., p. 249. 



























































































































SUPREME COURT OF MISSOURI. 


HARRYMAN v. Titus. 


i. Unless the law require a full detail of a judicial transaction to appear, where the 
main conclusion of a transaction appears to be right, the law will in general pre- 
sume the details to be right also ; but in ex parte cases, where it is believed every 
thing must appear to be correct, this presumption will hardly be made. 

2. A party who wishes to detain property as an estray, must show an exact compli- 
ance with the law on the subject of taking up estrays, both on his own part and on 
that of the justice before whom the appraisement is made. 


ERROR. 
M’Girk, C. J., delivered the opinion of the Court. 


Titus brought an action of trover before a Justice of the Peace, to recover the 
value ofa steer, and had judgment. Harryman appealed to the Circuit Court, where 
Titus again had judgment. It appears by a bill of exceptions, that on the trial in 
the Circuit Court, the plaintiff, Titus, gave evidence to establish his claim to the steer, 
and also, gave evidence of trover and conversion in the defendant. The defendant 
then attempted to prove that he took the steer up as an estray, and that the plaintif 
(303) had not paid him nor tendered to him the 37 cents allowed by law, as a reward 
for the taking up. 

The first testimony offered by Harryman, to show that he took up the steer as an 
estray, was the testimony of Gun, the Justice, who swore that on the third of No- 
vember, 1832, Harryman appeared before him, and took the oath required by law to 
be taken by takers up of strays, that he, the Justice, reduced the oath to writing, 
and had the writing in his possession; the Justice also swore that he had appointed 
appraisers, who appraised the steer. 

‘The defendant then offered to read in evidence a certified copy from the Justice’: 
book, to show the description of the steer and the appraisement, which copy isn 
substance as follows: Notice. Taken up, by Thomas Harryman, as a stray, one 
steer, of a dark brown color, five years old, marked with a slit in each ear, a star in 
his forehead, hind legs white, some white on the end of his tail, supposed to be 2 
work steer, no brands perceivable, appraised to ten dollars, by H. W. Burch ané 
James Harryman. Signed, S. Gun, Justice of the Peace, with his certificate that the 
same was a true copy from his stray book. 

The plaintiff’s counsel objected to the reading of the copy, on the ground that 
furnished no legal testimony that the steer was posted according to law. The Cour 
rejected the paper. 

Mr. Wilson, counsel for Titus, points out several objections to the paper. 

First. It does not appear by the paper that the appraisers were sworn as the le# 
requires they should be ; and 

Secondly. It does not appear that the appraisers were disinterested householder 
as the law requires they should be. 
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Mr. J. Clark, for Harryman, insists that these things need not appear by the record 
made by the Justice. That the law presumes that the Justice did all the law re- 
quires of him to be done, and that the Circuit Court should have presumed so too. 

This presumption is useful when properly used. Itis proper to use it only in those 
(304) cases where the law does not require a whole detail of a judicial transaction 
to appear. If in such cases the main conclusion of a transaction appear to be right, 
the law presumes the details are right also, unless the party interested or injured has 
had an opportunity, and will show that something was wrong. This has not, in 
general, been extended to exparte cases. In such cases it is believad the rule is, that 
all must appear to be correct. 

The law is unwilling to commit the interest of absent parties. It therefore, makes 
but little presumption in favor of exparte proceedings of any kind. 

Having said this much, we proceed to lay down the rule to be, that the party who 
seeks to detain property as an estray, must show that he did all on his part, exactly 
13 the law requires it should be done ; and secondly, that he must show that all the 
law required of the Justice was done by him. 

As regards the oath of the party in this case, the Justice swears that he adminis- 
tered the oath to the taker up required by law. This oath, we conceive, need not be 
u writing, because the law has not required it to be in writing. But the informa- 
tion required of the party when under oath, is to be reduced to writiug, because the 
law requires that the information to be given by the taker up, as to the color, marks, 
brands, &c., shall be entered with the appraisement on the stray book of the Justice. 
See the statute, Revised Code, 755-6, sections 1 and 2. 


Nothing appears on the record to show that the Justice did take the description of the 
steer from the party under oath. Nor does it appear that this description was taken 
at all from the party ; as the law requires this to be done, and as it has not been done, 
we cannot say the steer has been duly posted; a copy of the Justice’s book of this 
matter would have satisfied the law, if it showed a description of the stray, and that 
the information was given under the oath of the party. This evidence, if it existed, 
should have preceded, or at least accompanied the appraisenient offered and rejected, 
otherwise the appraisement, if ever so good, could not be received in evidence. But 
(305) the appraisement as it stands, should show of itself, that the appraisers acted 
under oath, or might be sufficient to show by the Justice’s certificate of the oath, 
that they acted under oath, or at least it should have so appeared on the trial. It 
should have also been made to appear that the appraisers had the necessary qualifi- 
cations, to-wit: That they should be disinterested persons and householders, without 
which no good appraisement can be made. 


This view of the matter establishes the point, that there was no legal taking up of 
an estray in the case. It, therefore, is unnecessary to take any particular notice of 
the instructions refased by the Court to be given, as required by the plaintiff in 


error, 













There is one instruction which was asked by Harryman and refused by the Court, 
which it will be proper to notice. 


The instruction asked was, that inasmuch as Harryman had a lawful right to take 
up the steer, and did take him up, he is entitled to 37 cents, allowed by law as a fee 
for taking up. The party was entitled to this sum, before the owner had any right 
to demand or recover the property, although he, himself, did not complete the posting 


§ ‘ 
om 


MPD RAORE TS + Oa ape 


SUPREME COURT OF MISSOURI. 





Nancy v. Trammel. 





of the beast, by none of his own neglect, or the ignorance of the Justice. This in- 
struction the Court refused to give, and we think correctly. 

The law gives 37 cents to the taker up for that act. Now if the owner applies for 
the property within the ten days, he is to have his beast if he will pay the 37 cents; 
if not, the law authorises the taker up to detain the beast for that reason. But if 
the owner does not apply for the beast within the ten days, then the taker up is bound 
to proceed to post the estray ; and if he does not do so in good faith, or should pro- 
ceed to do it in such manner as not to comply with the requisitions of the law, he is 
from the end of the ten days a transgressor, and in such case the rule is, that if a 
thing be begun lawfully, but be carried on or ended unlawfully, the transaction is 
void from the beginning. If it were not so in this case, the taker up would, if dis- 
honest, only arrest or take up the beast, claim his 37 cents, if any one ever demanded 
(306) the stray, would claim to them on the ground of a taker up, when, at the same 
time, he would conceal the means of knowledge from the owner. To allow this 
fee in this case, would be contrary to the spirit of the stray law, which is so anxious 
to have all things done right, and in due time, that it imposes a penalty of $20 on a 
person who shall begin the process of taking up, and not go through with it. 

The judgment of the Circuit Court is affirmed with costs. 


Nancy v. TRAMMEL. 


When a demurrer to a bill of discovery is overruled, the bill, or so much as remains 
unanswered, is taken as confessed; and the confessions of the bill are, in law and 
equity, as complete as the confessions could have been, had the bill been answered 
and every part thereof charged to exist, being expressly admitted. 


M’Girk, C. J., delivered the opinion of the Court. 


The plaintiff, Nancy, brought an action for her freedom, against Trammel. After 
the action was brought, she filed a bil! for a discovery, alledging that she became en- 
titled to her freedom by reason, that some 24 years before the bringing the action, 
her grandmother was a slave in Kentucky, and that her owner removed from Ken- 
tucky and took her with him to the N. W. Territory, and kept her there as a slave, 
by which residence her grandmother and her descendants are entitled to their free- 
dom. That said Trammel during said residence purchased her grandmother in said 
Territory, that her mother was born in said Territory, and Trammel claimed her as a 
slave, that he then removed to Missouri, where the plaintiff was born. That she 
has made search for proof of those facts, and the defendant only knows them. The 
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defendant demurred to the bill. ‘The demurrer was overruled, the defendant was or- 
dered to answer, which he failed to do, the bill was then taken to stand confessed. 

(307) On the trial of the suit for freedom this bill with the proceedings were offered 

in evidence. The Court refused the evidence. The plaintiff suffered a non-suit, 

moved to set aside the non-suit, which was refused. 

The error assigned is the rejection of this evidence. 

It is insisted by the Attorney General, that the act of the General Assembly au- 
thorizing this bill of discovery, only authorizes the answer to be read in evidence 
when obtained, and that if the party refused to give his answer, the Court could com- 
pel hin to do so by attachment and sequestration, and that there is no difference be- 
tween this case and the case where any other witness refuses te answer. 

To prove this proposition he cites the R. C. 631; Tompkins v. Ashley, 22; Com. 
Taw R. 2393; 1 Stark. Evi. 288, ch. 23; 2 Stark. Evi. 239; Peake 54, 56; 1 Phil. 
Evi, 264-5. 

On the other side Mr. Hayden, for the plaintiff, insists that the demurrer admits 

| the facts alledged in the bill. That the bill being taken pro con fesso for want of 
in answer admits the facts stated in the bill. To prove this, and to show that the 

tiff is entitled to read the bill as evidence, as facts admitted, he cites 1 Marshall 
R.3353; Coop. Equity 111-12-13 207. 

The act of the Legislature under which this proceeding for a discovery was had, 
Rk. C. 631, says that in all trials at law, either party may have a discovery of the 

er of matters pertinent to the issue, by filing his bill, &c.,and the other shall an- 

thereto or demur, in the same manner, and for like cause, as in case of a bill of 
ry in chancery; and the Court shall have the like power to enforce a discov- 
ery, and to proceed in all matters in relation thereto as by the ordinary rules in chan- 

ery in like cases, and the answer may be read, &c. 

he act is silent as to what shall be the effect of a bill demurred to and the demur- 

overruled. It is also silent as to what shall be the effect when the bill is taken 

onfessed for want of an answer. 

The first case cited by the plaintiff in error, is exactly in point, a Kentucky decision 
vhich if entitled to respect so far as it comports with authorities ; but none are cited 

the case. 

308) Wemust examine the case in reference to authorities so far as this can be 
‘ound to bear on the subject. The act of the General Assembly respecting chancery 
ractice, R. C. 639, says that if the defendant’s demurrer is overruled he shall an- 
swer the bill instanter, or in default thereof the bill, or so much thereof as remains 
inanswered, shall be taken as confessed. In this case the defendant failed to answer. 
The judgment of this statute is, that his bill be taken as confessed ; what does this 
inean? In our opinion it means this: that for all the purposes of the bill, the con- 
iessions of the bill are, in law and equity, to be as complete as the confessions could 

be, had he answered and expressly admitted every part therein charged to exist. If 
‘his is the true meaning of the statute, it is useless to search for further authority on 
the subject. 

With regard to the effect of a demurrer to a bill of discovery, Cooper, in page 111; 
‘ays it down that the demurrer admits the facts sought to be discovered. None of 
the authorities on either side come very near the point in question, except the case 
cited from 22 Com. L. R. 239, by the defendant’s counsel. It was holden in that 
case, that a demurrer to a bill of discovery does not admit the facts contained in the 


ESET ERLE TLS iS SET 


Rr es, 
SC 
ie cat 


at Sa senate hE 





SUPREME COURT OF MISSOURI. 





Ford v. Howard county. 





bill so as to make those facts evidence, as facts admitted in a suit at law between the 
parties. This decision is contrary to the law as laid down by Cooper. Thus far the 
English authorities appear to balance; but the present case is not the case alone of 
facts admitted by a deinurrer; but it is also, acase where the statute declares the bill 
shall be taken as confessed. That is, as if the party had expressly acknowledged 
all to be true as stated in the bill. 

The Circuit Court erred in refusing to set the non-suit aside. The judgment is 
reversed and remanded. 


(309) Forp, Saenirr or Howarp county, v. THe Crrcurr Count oF sap 
COUNTY. 


A Sheriff cannot recover expenses incurred in executing a sentence of death. 


MOTION FOR A PEREMPTORY MANDAMUS to the Circuit Court of How- 
ard county. 


Tompkins, J., delivered the opinion of the Court. 


Ford applied to the Circuit Court to have allowed him two accounts, the one for 
expenses incurred in the execution of Jacob Stewart, convicted of murder at the 
March term term of that Court for the year 1830; the other for expenses ineur- 
red in the execution of Hampton, a slave, convicted of murder at the February term, 
1832. These accounts the Circuit Court would not allow, and at the last term of 
this Court, at the instance of Ford, a conditional mandamus was awarded, requiring 
the Circuit Court to show cause, and on the return to that mandamus the cause is 
brought up. Ford now moves for a peremptory mandamus. 

The charges are for erecting a gallows, conducting the prisoners to execution, fur- 
nishing rope to hang them, coffins, &c. No fees for such services are allowed by 
the act to regulate the fees of the several officers of this State, passed the 19th Feb- 
ruary, 1825; and the 29th section of that act imposes a penalty on any officer 
receiving any more or greater fees than are allowed by that law. No other law 
authorizes the Circuit Court to allow pay for such services. The Sheriff is allowed 
ten dollars for executing the sentence of death, and this sum is to be paid by the 
State, when there is no estate of the deceased whereof the money can be made. It 
certainly could not have been intended by the Legislature that the Sheriff should, 
out of that sum, pay for the erection of a gallows, a coffin for deceased, and the ex- 
penses of burying him, when it become necessary to perform such services. But 
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the power to allow such expenses is not given by it to the Circuit Court. We are 
therefore of opinion, that that Court did not err in refusing to allow the accounts. 
The motion therefore for a peremptory mandamus is overruled. 


(310) Maupin v. PARKER. 


The acts of the General Assembly of 17th January, 1831, to provide for the sale of 
the township school lands, is not repugnant to the nature of the grant, nor does it 
conflict with any provision of the Constitution of this State. The General Assem- 
bly having power to provide for the sale of these lands, for the use of schools, a 
purchaser of any of these lands under said act, acquires a valid title in fee simple 
to the same. 


APPEAL from the Circuit Court of Boone county. 
Tompkins, J., delivered the opinion of the Court. 


Maupin brought his action in the Cireuit Court of Boone county against Parker, 
for money had and received by the defendant to the plaintiff’s use. Plea non-as- 
sumpsit, and issue joined. An agreed case was made as follows: ‘The plaintiff and 


iefendant agree to the following as “ the facts of the case: On the first Monday in 
November, 1831, the defendant, who was and is Cominissioner of the School Lands 


nthe county of Boone, duly appointed, and constituted, and qualified, according to 
ihe provisions of the act of the Legislature of this State, entitled an act to provide 
for the sale of the township school lands of this State, approved the 17th day of 
January, 1831, sold to the plaintiff the south-east quarter of section sixteen, in town- 
ship forty-nine, in range 12, in the county of Boone, being the land granted by the 
United States to the State of Missouri, for the use of the inhabitants of said town- 
ship, for the use of schools, for three hundred and forty dollars. The plaintiff paid 
the defendant, as Commissioner, the purchase money, on the 7th day of November, 
1831, and has received a conveyance of the land in pursuance of, and according to, 
the provisions of the act of the Legislature of this State. 

Now if the Court shall be of opinion that a sale and conveyance of any of the 
land mentioned in the said act of the Legislature of this State, made in pursuance of 
and according to the directions of said act, cannot and will not transfer to the pur- 
chaser thereof a good title in fee simple for the same, judgment shall be given for the 
plaintiff for the purchase money, &c., otherwise judgment shall be given for the de- 
fendant, &c. 

The Circuit Court gave judgment for the defendant, and the plaintiff, to reverse 
the judgment, appeals to this Court. 
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By an act of Congress to authorize the people “ of the Missouri Territory to form 
(311) a Constitution, &c., passed 6th March, 1820, it is provided that section number 
sixteen in every township, and where such section has been sold or otherwise dis- 
posed of, other lands equivalent thereto, and as contiguous as may be, shall be granted 
to the State for the use of the inhabitants of such township for the use of schools.” 
See section 6th. 

On the part of the appellant it is contended that the State is a mere trustee, and 
has by virtue of the grant from Congress a mere legal estate for the use and benefit 
of the inhabitants of the township. If Congress had intended that the State should 
have any control over the land thus granted, why, it is asked, was not the exercise of 
that control provided for as in the case of the Saline lands granted to the State, in 





the same section, for its own use. It is also contended, that from the circumstance 
of the land thus granted lying in the centre of each township, it is to be inferred 
that it was the intention of Congress that schools should be established on the six- 
teenth section for the use of such townships. Had the grant been made to A. for 
the use of B., there is no doubt that A. would have no right to alienate the land sc 
granted. But the land thus granted is given to the State for the use of the inhabi- 
tants. The State then has the same jurisdiction over this land that she has over th: 
real property of any individuals living within her limits, and the United States have 
livested themselves of their right of control over this land, as much as they hav 
over the lands sold to individuals, with the express pledge of the State that the in- 
habitants of each township would be permitted to enjoy the same for the use 
schools; but the State of Missouri was equally bound to protect every individua 
who had, before her admission into the Union, purchased land from the Unite 
States, in the enjoyment of his property. Yet it could not be doubted that the Le- 
gislature (which we may call the agent of the State) have not the right to chang 
any of the laws in force, at the time the State entered the Union, although the mot: 
of enjoying the lands purchased of the United States might thereby be changed 
(312) For instance, the Legislature might well pass a law to authorize the wil 
juring coverture to dispose of land that she held in her own right; or the husban 
might be authorized to dispose in fee simple of lands that descended to his wife. 

In the case now before us, the legislative body have said that on petition of three- 
fourths of the householders of the township, the County Court may direct the 16t! 
sections to be sold, because that majority of the inhabitants of the township believe: 
the proceeds of the sale will be more useful to them for the advancement of educe- 
tion than the land would be. The State has entrusted the legislativé body the san 
power over these lands that has been given to it over the estates of individuals. |: 
can divest neither the one nor the other of the right of property; but it only tn th 
one instance allows the individual to alienate in a manner different from what he di 
before, and in the other allows the school lands to be sold and enjoyed as persona 
property, on petition of three-fourths of those interested in them. The State her 
is trustee, and is said to have no other interest iu the land granted for the use 0! 
schools, than an individual trustee. It is granted that in character of trustee, the 
State has a mere legal estate in the land; but in character of sovereign of the cout- 
try, it has the same right over those lands that it has over other lands lying withia 
its limits: it cannot direct the fund to any other use than that of schools; bu! 
through the legislative body it can make rules to direct in what manner the fund: 
arising from such lands, whether by sale or lease, shall be applied, leaving to the in- 
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habitants of the township always the choice of retaining fhe land or of alienating 
it. It might be objected that every inhabitant of the township, having an interest in 
the land, cannot be compelled to alienate. To this it may be answered that unanim- 
ity is not to be expected from the inhabitants of any township in the mode of 
enjoyment, and all the Legislature can do is, to preserve the property for their use, 
in such manner as to it shall seem best to a majority of those interested. It has 
seemed proper to the Legislature to authorize the Courts, on application of three- 
(313) fourths of the householders of any township to sell those lands; but still the 
money arising from such sale is the property of all the inhabitants of the township, 
and cannot be by this law divested from the use directed by the act of Congress. 
The Saline lands, it may be observed, were given to the State for her own use, there- 
iore Congress, in giving them, prescribed how they should be leased by the Legisla- 
ture; and has by a subsequent act authorized the Legislature to seil them. But the 
inhabitants of the township being the beneficial ownere of the school lands, the pow- 
er of selling them could not with so much propriety be vested in the Legislative 
body. The Legislature representing the State, and exercising its powers, passes an 
act authorizing the inhabitants of the township, who alone have the beneficial inter- 
est, to sell under certain regulations. But we are met by the authority of a decision 
of the Supreme Court of Tennessee on the same subject. It seems that the Legis- 
lature of that State requested the opinion of the Judges of the Supreme Court upon 
the powers of the Legislature to sell and convey the school sections reserved for the 
education of children, by virtue of the compact with North Carolina and the United 
States of 1806. 

The subject, the Judges of that Court state, was examined with the care its im- 
portance merited, and they concluded that the Legislature had not the power to sell. 

The article of compact between Tennessee and North Carolina and the United 
States reads thus: 

“And the State of Tennessee shall moreover in issuing grants and perfecting titles, 
locate six hundred and forty acres to every six miles equare in the Territory hereby 
ceded, where existing claims will allow the same, which shall be appropriated for the 
use of schools for the instruction of children forever.” 

The language of the act by which the 16th sections are granted to this State, is as 
follows: these sections shall be granted to the State, for the use of the inhabitants of 
such township, for the use of schools. 

It cannot be contended that the terms used in the grant to the State of Missouri 
(314) are much less strong than those used in the compact between the States of 
North Carolina, Tennessee and the United States. To differ in opinion from so highly 
respectable a Court, is enough to make us entertain strong doubts of the correctness 
of this opinion. a 

But we have the consolation to reflect that we have arrived at this conclusion after 
2 patient attention to able arguments on both sides of the question. Whereas the 
opinion of the Supreme Court of Tennessee seems rather to have been extra-judicial. 

The Judges of that Court give their opinion as in a case of William Lowry et al. 
t. Miller Francis, Treasurer of East Tennessee. 

But the letter of the Judges of that Court to the General Assembly accompanying 
that opinion, informs us that the subject was examined at the request of the Legisla- 
ture, and we are, for that reason, inclined to the belief that the action was a feigned 
one, in which a cause is never argued with so much zeal and ability, as when the 
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rights of the parties are earnestly litigated. We are, for the reasons above given, of 
opinion that the Circuit Court committed no error in giving judgment for the defend- 
ant; and its judgment is therefore affirmed. 







Was, J., dissenting. 






I dissent from the above opinion. The grant is to the State, for the use of the in- 
habitants of each township, not to the Legislature. The State is either the people, 
or the government, and the Legislature have no right to assume to be either. It is 
but one department of the government, and may be the agent of the State for the ob- 
jects and duties expressed in the Constitution, and nothing more. The State is the 
trustee, and by its convention in forming the Constitution, has expressly limited th: 






































power of the Legislature to be exercised over the 16th section, to the taking of such: Al 

measures as may be necessary to preserve it from “ waste or damage,” and to the see 

proper application of the funds which may arise from the use of such lands in strict - 

conformity to the objects of the grant. This assuredly gives no power to sell, but : : 

on the contrary, by strong implication, denies the power. yo 

(315) And if the Legislature were the State, or the grant had been expressly t ws 
the Legislature, still as trustee, it would have no power to sell, the use is to the in- 
habitants in common, and by what principle shall three out of four commissioners b: 
permitted to exclude or control the fourth in the disposition of the common use? « 

why should those who may claim the use to-day and by removal lose the right t Wa 
claim it to-morrow, be permitted-to anticipate defeat or control the use of those wh: 

may become entitled to-morrow? In looking at the objects of the grant, the charac- Bur 

ter and condition of the thing granted, and the mode and manner in which it shoul L 

* be used and enjoyed, I feel clear that the Legislature have no authority to sell. 
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FAYETTE DISTRICT, APRIL TERM, 1834. 


IN ERROR. 


Burton v. Corin, 
AND 


CoLLin v. Burron. 


1, An appearance in Court, and an acknowledgment of an agreement to refer all 
matters in difference to the arbitremeut of certain persong, is a sufficient recogni- 
tion of the agency of a person who has made the affidavit and recognizance requir- 
ed in an appeal from a Justice of the Peace. 

2, An agent who receives money or property for his principal, or a factor who sells 
goods or property, or receives goods or property which remain unsold, is not liable 
toan action until the money, goods, property or account of sales be demanded. 


ON APPEAL from the Howard Circuit Court. 


WasH, J., delivered the opinion of the Court. 


Burton sued Collin before a Justice of the Peace on an accout stated thus: 
Lewis Collin, 
To Richard Burton, Dr. 
For 2 barrels of flour sold for me at Galena, (Illinois,) at $14. $28 
For 700 lbs. lead promised me for bacon, flour, &c., (and not paid, ) $14 


$42 

316) And got judgment for $33 32 1-2; from which Collin appealed to the Circuit 
Court, where on a trial de novo, Burton got judgment for $31 75, from which Collin 
has now appealed to this Court. On the trial in the Circuit Court, Burton proved 
that in the year 1829, Collin resided at a lead furnace near Galena, and that he de- 
livered to him two barrels of flour, which Collin agreed to sell for him. That about 
a week after the delivery of the flour to Collin, he admitted that he owed Burton be- 
tween 6 and 700 Ibs. of lead, without stating on what account. 

That Collin removed from Galena to the county of Howard, before the institution 
of the suit. 

The price of lead at Galena at the time Collin admitted he owed Burton was also 
proved, and Burton got judgment as before stated. 

Before the cause was called for trial in the Circuit Court, Burton moved to dismiss 
the appeal. 

First. For want of legal notice of the appeal, and 

Second. Because there was no affidavit made nor recognizance entered into before 
taking the appeal by the appellant, or any authorized agent for him. 

The motion was overruled and the opinion of the Court excepted to: and Burton 
has come with his writ of error into this Court and claims a reversal of the judgment 
for that cause. 
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The affidavit for an appeal from the judgment of the Justice was made by James 
A. Clark (styling himself) agent for Collin, and is in due form. The recognizance 
is also in due form signed by “James A. Clark and W, Collin,” in the body of which 
Clark is styled the agent of Collin. Before the motion to dismiss for want of affi- 
davit and recognizance, the parties appeared in Court and acknowledged that they 
had mutually agreed to refer all the matters of difference to the arbitrement of cer- 
tain persons named in the record. 

It is contended for Burton, that the agency of J. A. Clark by whom the affidavit 
and recognizance were made, is not shown, and that therefore the appeal was im- 
properly granted by the Justice, and ought to have been dismissed by the Circuit 
(317) Court. The answer is, that the agency of Clark was sufficiently recognized 
and affirmed by the appearance and submission of the parties. The Circuit Court 
did right therefore in refusing to dismiss the appeal, and its judgment overruling the 
motion to dismiss, is affirmed with costs. On the trial in the Circuit Court, the 
counsel for the defendant moved the Court to instruct the jury, 

First. That in order to enable Burton to recover the charge for flour, he must prove 
a demand of the flour left with Collin before bringing suit. 

Second. That if the flour was sold by Collin and Burton did not demand an ac- 
count of sales or the money before suit brought, he could not recover on account of 
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the flour. 

Third. That if Burton did not demand the lead at Gaiena before suit brought, he 
could not recover on that charge in the account. 

Fourth. That if Collin agreed to pay the lead in exchange for the bacon, flour, 
&c., mentioned in the account, then they must find for Collin, as to the item of 
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lead. 
The Court refused to give the instructions prayed for, and this refusal is now as- 









signed for error. 

It is well settled that an agent who receives money or property for his principal, 
or a factor who sells goods or property, or receives goods or property which remain 
unsold, is not liable to an action until the money, goods or property has been deman- 
ded, or an account of sales where the goods or property has been sold. 

The first and second instructions prayed for, ought therefore to have been given. 1 
Chit. pl. 289, 1 Tawn. 574, 2 Mo. R. 199. The Circuit Court did right in refusing 
the third and fourth instructions. Collin had removed from the lead furnace where 
he resided at the time he admitted he owed Burton the lead, and it would be unrea- 
sonable to hold that Burton should follow him wherever he might go and demand the 
lead at his residence before he could maintain his action. 

The doctrine that when no time or place is named for the payment or delivery of 
he personal property, (which cannot be conveniently transported,) it shall be understood 
* (318) that the same is to be paid or delivered at the residence of the debtor, has been 
recognized by this Court, 2 Mo. Rep. 55, 3Bibb. 267,5 T. R. 409, but cannot apply 
in this case. The judgment of the Circuit Court in refusing to give the first and 
second instructions being erroneous, is therefore reversed with costs, and the cause.is 
remanded to be proceeded in conformably with this opinion, 
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FAYETTE DISTRICT, APRIL TERM, 1834. 


GREEN v. SPENCER. 


1. Seduction may be given in evidence to aggravate the damages in an action for a 
breach of marriage contract. 

2, A deposition containing evidence that the defendant never intended to marry the 
plaintiff, is admissible. 

3. Evidence of general character, before seduction, is admissible. 

4. In an action for breach of marriage contrac‘, the statement of A. in the presence 
of B. “that she was ready to marry him, and that she had made preparations for 
the occasion, and that she was as ready as she ever would be,” was held to be evi- 
dence from which the jury might well infer an offer to marry, 


ON ERROR from the Howard Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


Spencer, the defendant in error, brought her action in the Circuit Court against 
Green, the plaintiff in error, for a breach of marriage contract; and got a verdict and 


judgment for $5,000; to reverse which judgment Green now prosecutes his writ of 


error in this Court. 

The evidence given on the trial in the Circuit Court, as preserved in the bill of 
exceptions, is in substance, that the plaintiff in error, after having been a suitor of 
the defendant for a year or more, entered into a contract with her to marry her in 
May, 1832, upon a day fixed; that a short time after the contract was entered into, 
the plaintiff proposed to the defendant, and she agreed to put off the marriage 
until some time about the 10th of September following; that when September 
(319) came, the plaintiff proposed to the defendant and to her father, a far- 
ther postponement, which was agreed to, and the plaintiff then promised to 
warry the defendant ina month orso. “That afterwards, some time in October, 
the plaintiff and defendant were sitting together at her father’s house, and were asked 
by her father why they did not get married: that the plaintiff replied that he was 
ready and willing to any thing, and the defendant replied that she was ready to 
warry, and stated that she had made preparations for the occasion, and was as ready 
as she ever would be. That during the time of the engagement to marry, the plain- 
tiff seduced and got the defendant with child. That the child was born on. the 27th 
of June, 1833, and the plaintiff admitted himself to be the father of it. That the 
general character of the defendant for chastity and virtue, prior to the time of her 
seduction by the plaintiff, was good. The deposition of one Oldham was also read 
in evidence, to show that the plaintiff? preceding the contract to marry, had maneu- 
vred to get the contract broken by the defendant through the influence of her father, 
and that the plaintiff never intended to comply with his contract. This is all the evi- 
dence it seems material to state in disposing of the questions which have been raised 
by the counsel for the plaintiff in error. Upon this state of facts, the counsel for 
Green moved the Circuit Court to instruct the jury, 
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First. That to enable the plaintiff to recover in this action, the jury must find that 
the agreement proved was for a marriage on a particular day; or if by the agree- 
ment no time was specified when the marriage was to take place, an offer to marry 
by the plaintiff must be proved. 

Second. That no evidence of an offer to marry by the plaintiff has been given in 
this case. 

Third. That the jury cannot in this case take into consideration the seduction of 
the plaintiff by the defendant for any purpose. 

Fourth. That the seduction and getting with child the plaintiff by the defendant 
is an injury to the father of which the plaintiff cannot Jegally complain. 

(320) The first and fourth: instructions prayed for were given by the Court; the 
second and third were refused, and the opinion of the Court in refusing them was 
excepted to. 

The errors assigned and relied on are, 

First. That the Court below permitted evidence of seduction te go to the jury. 

Second. That the Court permitted the deposition of Oldham to be read to the 
jury. 

Third. That the Court below permitted evidence of general character of the plain- 
tiff below to go to the jury. 

Fourth. That the Court refused to give the second instruction asked by the defend- 
ant below to the jury. 

Fifth. That the Court erred in refusing the third instruction asked by the defend- 
ant below. 

The first and fifth errors assigned, may be considered together: they amount to the 
* same thing, and present to the consideration of this Court, for the first time, a ques- 
tion of deep interest to the community, as well as to the parties in the cause. The 
counsel on both sides have argued it with zeal and ability. 

For the plaintiff in error it is insisted, that the law is.clearly settled that seduction 
cannot be given in evidence to aggravate the damages for a breach of marriage con- 
tract. Various authorities have been cited and commented on, and enforced with an 
eloquence and ingenuity worthy of a better cause. Such as are accessible have been 
examined. In 2 Bibb, 341, Burks v. Shain, the seduction took place before the pro- 
mise to marry, and miglit have been the cause of the promise; but could not have 

been the consequence (as is aptly observed in that case). It appeared moreover ii 
that case, “that the father had brought suit for the seduction, and the eonsequent ex- 
penses and loss of service.” 2 Philips, 159, in treating of the evidence in an action 
of trespass for seduction, lays it down, that “evidence of the defendant having 
siven the daughter a promise of marriage before he seduced her, is not admissible.” 
The breach of such an engagement may be made the subject of another distinct ac- 
tion; and it isan injury to the daughter not to the parent.” The counsel for the 
(321) plaintiff insists that the true converse of any proposition that is true, is itsel! 
true; and then contend that evidence of seduction after a promise to marry, in an ac- 
tion for the breach of promise, is not admissible: this proposition is not the true cou- 
verse of Mr. Philips. Seduction is not a separate cause of action, nor an injury te 
the father alone. It needs but to consider the helpless, dependent and miserable 
condition of the woman who has been seduced and forsaken, to see that it is she 
who suffers the most direct, surest and greatest injury. In Bayard’s Peake, 361, it is 
laid down, that in an action by the father, &c., for seduction, “ the girl herself may be 
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a witness, and prove any facts or circumstances attending the seduction, except such 
as would support another action at her own suit for a breach of marriage promise.” 
This stops short of Mr. Philips’ proposition ; and the true converse of it would be, 
“that in an action for a breach of promise of marriage, any circumstances attending 
the breach, may be given in evidenee, except such as would support another action. 


The case cited from 1 John. Rep., 298, is an action of the father for the seduction 
of his daughter, and she was not permitted to prove a promise of marriage, and for 
two reasons. 


First. It was the ground of another action. 
Second. The daughter herself had the right of action. 


3 Camp., 519, and 3 Wils., 18, are not accessible to the Court, and have not been 
examined. This much for the authorities cited by the counsel for the plaintiff in 
error, ‘Fhe counsel for the defendant in error have cited 3 Mass. Rep., 71, Paul v. 
Frazier, and Boynton v. Kellogg 189; 1 John. Cas., 116, and 2 Overton 233. In the 
case of Paul v. Frazier, Chief Justice Parsons uses this strong language: “ as the 
law now stands, damages are recoverable for a breach of promise of marriage ; and 
if seduction has been practiced under color of that promise, the jury will undoubted- 
ly consider it as an aggravation of the damages. So far the law has provided; and 
we do not profess to be wiser than the law.” In Boynton v. Kellogg, this law seems 
(322) not to be questioned. In the case of Conn v. Wilson, 2 Overton, 233, the 
Court recognize fully the authority of Paul v. Frazier, and Boynton v. Kellogg, above 

ted. In the case of Johnston v. Caulkins, 1 John. cases, 116, the evidence of se- 
duction seems to have been admitted asa thing of course and without objection. 
Thus stands the law as we collect it from the authorities above cited by the counsel 
for the defendant in error: and we feel but little hesitation in deciding that the 
weight of authority is with the defendant in error. Independently of all authority, 


however, from adjudged cases, we feel prepared to decide that the law should be so 
held. 


The argument attempted to be urged, that to allow the evidence in such cases will 
encourage seduction, can have no force. The only effect and the obvious effect must 
be to induce persons to execute their contracts of marriage, where seductions have 
ensued from them, for fear of being compelled to answer in damages, or the pain or 
ignominy which the breach of such contracts would bring upon the victims of their 
just and and fraud ; nor is it a reason why the daughter should not be permitted to re- 
‘over on the breach of a marriage contract for a seduction procured under cover of 
the contract, that the father may give it in evidence and recover in his action for the 
saine seduction. Money at most can afford but a paltry and inadequate recompense 
for the loss of virtue and character to the child; or for the loss of the child’s society, 
and the peace and happiness of the family, to the parent. They each sustain inju- 
lies peculiar to themselves, and for which each should have redress. 


The second error assigned is, that the Court permitted the deposition of Oldham 
‘o be read to the jury. It is objected to as being irrelevant; the evidence with 
which it connects itself has not been stated; but in looking into the record, seems 
to us sufficiently clear to authorize the reading of it as one link in the chain of evi- 
dence given to establish the fact that the plaintiff never intended to perform his pro- 
mise. The Circuit Court therefore committed no error in permitting it to be read. 
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(323) The third error assigned is, that the Court below permitted evidence of ge- Bet 
neral character of the plaintiff below to go tothe jury. The case of Boynton v, — 
Kellogg, above cited, and of Johnston v. Caulkins, establish that the Court did right. a5 

Evidence of character before seduction is admissible in an action by the father for aa 
the seduction of his daughter ; and there can be no reason why it should be excluded . 
in an action by the daughter. a 

To enable the jury to measure the damages in such cases, the rank and fortune, os 
character and conduct of the parties must be examined into. 

The fourth error assigned, and the last to be considered, is, “that the Court re- . 7 
fused to give the second instruction asked by the defendant below.” The instruc- nae 
tion prayed for was, “ that no evidence of an offer to marry by the plaintiff had been = 
given in this case.”? This instruction was properly refused. There was evidence ye 
from which the jury might well infer an offer to marry. a 

When the marriage was postponed with the consent of the father and daughter, es 
about the 10th of September, the plaintiff promised to marry the defendant in a ne 
month or so, and afterwards, some time in October, which may well have been, after oe 
the expiration of a month from the date of the last postponement in September, the a 
defendant stated in his presence, that she was ready to marry the plaintiff in error, Hy i 
and had made preparations for the occasion, &c. A plainer proposal could never be ; i 
expected from a modest woman. Upon the whole matter, therefore, the judgment of am 
the Circuit Court is affirmed with costs. et 
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(324) The only question presented in this case is, whether seduction procured un- with. 
der color of a contract to marry, can be given in evidence in an action for the breach a breact 
of that contract to aggravate the damages. This has been settled in the case of that pro 
Green v. Spencer just decided. (326) 

The judgment of the Circuit Court in this case is, therefore, affirmed with costs. lature © 
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The statement of the case being made by the majority of the Court, I will pass it in the eg 

over to the only point on which I differ materially from them, viz: that evidence qument 
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FAYETTE DISTRICT, APRIL TERM, 1834. 229 





Green v. Spencer. 





getting the plaintiff with child. It is admitted by the counsel for the defendant in 
error, that the authorities upon the subject of the admission of such evidence differ ; 
against such admission he cites Buck v. Shain, 2 Bibb, 341, and very correctly shows 
that the case is not in point. 

In favor of the admission he cites Johnston v. Caulkins, 1 Johnson’s Cases in Er- 
vor, 116; Paul v. Frazier, 3 Massachusetts Reports, p. 73; Boynton v. Kellogg, 
ibidem, p. 188; and Conn v. Wilson, 2 Overton’s Ten. Rep. p. 233. In the case of 
Johnston v. Caulkins, the only questions decided by the Court were, whether in an 
action for breach of contract of marriage, the defendant was allowed to give in evi- 
dence in mitigation of damages the licentious conduct of the plaintiff, without any 
imitation as to the time he made the promise to her, or to the period of the proposed 
marriage, and that in such a case it is not necessary for the female plaintiff to prove 
a previous offer to marry the defendant. The case of Boynton v. Kellogg, was fora 
ireach of promise of marriage and seduction. In the Judge’s report of this case, it 
(325) does not appear that any evidence was offered of seduction, and the point de- 
cided in this case is, that in an action for a breach of promise of marriage and for 
seduction, the defendant shall not give in evidence the general bad character of the 
plaintiff, between the promise and the breach, in mitigation of damages. So far as 
tie counsel for the defendant neglected to demur to this declaration, it may be admit- 

«i to be of some authority ; and we are left to one of these conjectures, either that 

ie defendant’s counsel did not read the declaration, or that if he did read it he 
uight know the plaintiff could give no evidence of the seduction, and therefore did 
uot care to take the trouble of writing a demurrer, or he might think that the Court 
would sustain the declaration. 

But in the opinion of the Judges, as delivered in the report, there is no allusion to 
the charge of seduction laid in the declaration. The case of Paul v. Frazier, 3 
Muss. Rep. 73, is also an action for a single woman against one for seducing and get- 
tng her with child, under a pretence of a design to marry her. In this case Chief 
Justice Parsons arrested the plaintiff’s judgment, declaring that the action could not 
be maintained. For he says she is a partaker of the crime, ard cannot come into 
Court to obtain satisfaction for a supposed injury to which she was consenting. Here 
this case properly ended, the Chief Justice having decided the point submitted to 
him; but he thought proper to proceed and say, “it has been regretted at the bar 
that the law has not provided a remedy for an unfortunate female against her seducer. 
Those who are competent to legislate will consider before they provide this remedy, 
whether seductions will afterwards be less frequent, or whether artful women may 
not pretend to be seduced in order to obtain pecuniary compensation.” So far the 
Judge thinks it a subject too delicate and dangerous for even a Legislature to meddle 
with. But then he proceeds: “ As the law now stands, damages are recoverable for 
a breach of promise of marriage; and if seduction has been practiced under color of 
that promise, the jury will undoubtedly consider it as an aggravation of damages.” 

(326) Thus the relief which it would be dangerous in his opinion for the Legis- 
lature of Massachusetts to extend to seduced females, Mr. Chief Justice Parsons 
supposes a jury would undoubtedly extend by considering the seduction in aggrava- 
tion of damages in an action for a breach of promise of marriage. 

Now it is apparent that this dictum of the Judge, so much at war with his decision 
in the cause, and with all his other declarations therein, is the only prop of the ar- 
kument of appellee’s counsel. For the case of Conn v. Wilson, 2 Overton’s 





SUPREME COURT OF MISSOURI. 





Green v. Spencer. 





Tennessee Rep., is decided on the authority of this dictum of Chief Justice Parsons, 
I was about to add something about the action of assumpsit not lying when the 
consideration was illegal or contrary to the policy of the law, and to say that Courts 
could not consistently permit a plaintiff to give in evidence, to aggravate damages, an 
illegal consideration, or one contrary to the policy of the law, when an action on a 
consideration of such a character would not be entertained. For if it would lead to 
evil consequences to entertain actions where the consideration of the agreement is 
illegal or contrary to the policy of the law, most indubitably the consequences would 
be equally pernicious when a plaintiff is allowed to receive, by way of aggravation 
of camages, a consideration which is equally illegal and contrary to the policy of the 
law ; but I will stop and not produce a single authority from any of the numberless 
elementary books on this subject. Nothing I could find in them would be more for- 
cible than what Chief Justice Parsons himself says, when he speaks of the danger 
of a legislative provision in favor of seduced females. But I cannot repress the 
expression of my astonishment, that it should ever enter the head of so wise a man 
to trust to a jury the application of a remedy which he thought a legislative body 
could not safely provide. I will close by observing that the father or friend with 
whom the seduced female lives, can recover damages for the seduction, and that it is 
arule of Courts not to grant new trials in such cases, because damages are exorbi- 
tant ; but the liability of the defendant to have double damages to pay, I regard as 
(327) nothing compared with the immoral tendency of the practice of giving seduc- 
tion in evidence, in aggravation of damages, in an action for a breach of marriage 
contract. In my opinion the judgment of ihe Circuit Court ought to be reversed. 


to reve 
Court. 
The 
cuit C 
The 
lishing: 


“Ist, 18 


of tresy 


cogniza 
any per 
cogniza 
suit, he 
in this ¢ 
4a Justic 
costs st 


(329) di 





Decisions of the Supreme Court of Missouri, 
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HAYDEN v. SLOAN. 


Where the subject matter of a suit is as properly cognizable before the Circuit Court 
as before a Justice of the Peace, the plaintiff may have costs awarded him al- 
though he recover less than fifty dollars damages. (Note a.) 


Wasu, J., delivered the opinion of the Court. 


Sloan, the defendant in error, brought his action of trespass for an assault and bat- 
tery, committed by Hayden on him; laid his damages at five hundred dollars, got a 
verdict and judgment for $9 16 1-2 cents, and had judgment awarded for his costs ; 
to reverse which judgment for costs, Hayden has come with his writ of error to this 
Court. 

The only point presented for the consideration of this Court is, whether the Cir- 
cuit Court erred in giving judgment for the costs. 

The counsel for the plaintiff in error relies upon the provisions of “ an act estab- 
lishing Justices’ Courts and regulating the collection of small debts,” passed February 
‘Ist, 1825. The first section of that act provides, amongst other things, that actions 
f trespass wherein the damages demanded shal! not exceed fifty dollars, shall be 
cognizable before a Justice of the Peace. The thirty-fourth section provides that if 
any person shall hereafter commence a suit in the Circuit Court which is properly 
cognizable before a Justice of the Peace, although he may recover judgment in such 
suit, he shall not recover costs,” but shall pay costs ; and it is insisted that it is shown 
in this case by the finding of the jury, that the cause was properly cognizable before 
a Justice of the Peace, and that under the thirty-fourth section above cited, the 
costs should have been adjudged against the plaintiff below, and not against the 
(329) defendant. The counsel for the defendant in error relies on the eleventh and 
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twelfth sections of “An act concerning costs,” passed January 26th, 1825, and on 
the fourth section of “An act to establish Courts of Justice, and prescribe their 
powers and duties,” passed January 7th, 1825. The eleventh section of the act 
above cited, provides that when any action shall be prosecuted in any Court, the 
subject matter of which is cognizable before such Court, but the amount of debt or 
damages recovered shall be below the jurisdiction of the Court, the plaintiff shall 
recover no costs, but may have costs adjudged against him in the discretion of the 
Court. The twelfth section provides “ that in all actions upon the case for slander- 
ous words, trespass, assault and battery, if upon the trial of the issue or inquiry o/ 
damages, any damages be found for the plaintiff, the plaintiff shall recover his costs,” 

The fourth section of the act above cited, gives to the Circuit Court concurrent 
jurisdiction with Justices of the Peace in actions of tort, &c. The counsel for the 
defendant in error contends, and very correctly as it seems to this Court, that these 
statutes having been all passed at the same session of the Legislature, and having re- 
lation to the same subject, are to be taken together, and made effectual throughout. 
provided they are consistent. That in this case the damages demanded gave the 
Ci -uit Court jurisdiction, and that the twelfth section of the act concerning costs 
above cited, takes this case expressly out of the operation of the eleventh section o/ 
that act, and entitles the plaintiff to his costs, although the amount of damages re- 
covered is within the jurisdiction of a Justice of the Peace. The subject matter « 
the suit was as properly cognizable before the Circuit Court as before a Justice ¢i 
the Peace. The words properly cognizable, as used in the act organizing Justices 
Courts, are to be considered to be equivalent to exclusively cognizable. 

The judgment of the Circuit Court is therefore affirmed with costs. 































(a.) See Jones v. Relfe, 5 Mo. R., 542. 
Talbot v. Greene,6 “ 459. 
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330) Simonps v. PETTIBONE, ADM’R. OF PETTIBONE. 


4. and B. hold a joint lien on a tract of Jand. B. assigned his part to C. on a piece of 
paper separate and distinct from the instrument by which the debt was secured. 
8. afterwards died, and A. administered on his estate. It was held that A., as ad- 
ministrator, was not bound to take notice of the assignment of B., his intestate, to 
c 


Tomrkins, J., delivered the opinion of the Court 


Simonds complained of Levi Pettibone, administrator of Rufus Pettibone, that he 
iad net paid to him a large sum of money which the deceased in his life time owed 
He states that Rufus Pettibone in his life time, on the 12th February, 1824, by deed 
sssigned to him for valuable consideration, the one half of a debt due from Risdon 
H. Price to him the said Rufus, and to Levi Pettibone, the administrator ; that this 
ssignment was known to the administrator and was frequently the subject of con- 
ersation between them: but that he did not, till the 11th day of November, 1829, 
exhibit his claim to the administrator. Letters of administration had been taken out 

Levi Pettibone on 24th October, 1824. z 

Te administrator in his answer, admits that he rendered an account of a debt due 

from said Price to himself and the deceased, such as set out in the bill; but says that 
e in reality owed nothing, and explains the matter thus; that he and the deceas- 


had, at the time of the assignment in the bill mentioned, a joint lien on a tract of 


Jind which Price had purchased, after their lien had attached, and that believing that 


rice would pay them the money, secured by such lien, he had go reported the claim 
iid had always in common parlance called it adedt due from Price. He admitted 

it he had collected the money, but asserted that he had by order of the County 
‘ourt, paid ovér to such creditors as had come in, all the funds of the estate and that 
twas insolvent. The assignment was made on a separate piece of paper and not on 
he instrament by which the debt due to Levi and Rufus Pettibone was secured 3 and 
tistribution of assets had been made by order of the County Court. ‘The question 
$31) to be decided is, was the administrator as such, accountable to Simonds for the 
1oney collected on the debt due from Price so called. 

By our statute, bonds, bills and promissory notes for property or money, are assign- 
ble: and the assignee has as full control of the papers so assigned as the payee be- 
ore assignment had but here was a lien on a tract of land, or at most a demand on 

isdon H. Price, belonging to two persons, the one half of whieh is ona separate 
biece of paper, assigned to the complainant by one of the persons only, 

The other person interested in thig demand, administers on the estate of his part- 
er in the demand, and it is insisted that he as administrator, is bound to take notice 
f the assignment by his intestate. Our statute of assignment certainly does not aid 
1e complainant : and as the assignment by the intestate did not give the assignee the 
ight of the possession of the evidence of the demand on Price so called, no reason 
an be seen why the administrator was bound to notice the demand of the complain- 

t more than that of any other creditor. 








SUPREME COURT OF MISSOURI. 


Cleaveland and Marks v. Davis. 

The complainant having failed to exhibit his demand to the administrator within 
three years after letters of administration were taken out as required by law, we are 
of opinion that his demand is barred. The decree of the Circuit Court is, therefore. 
reversed. 
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CLEAVELAND, TO USE OF CASE & Marks, v. Davis. 





Admissions made by a person, after he has parted with his interest in a bond 
note, cannot be given in evidence in prejudice of the assignee. (Note a.) 





2. An instruction to the jury, to decide between the parties according to what they 






might think was right and equitable, is too indefinite to be sustained by the act 
Jan. 18, 1831. 








WGirk, C. J., delivered the opinion of the Court. 
















(332) Cleaveland, to the use of Case and Marks, brought an action of debt ona 


bond, before a Justice of the Peace, where judgment was rendered for Davis. A 






appeal was taken to the Circuit Court. On the trial in the Circuit Court, the plain 





tiff gave his bond in evidence. The defendant then proved by John Chandler, tha 






after the suit was brought Cleaveland told Chandler, the bond sued on was given t 






secure the payment of the sum therein mentioned for a clock, sold by Cleaveland 1 





Davis. This testimony was objected to by the plaintiff’s counsel. The Court per 






mitted the testomony to goto the jury. The defendant gave in evidence a writte 






agreement, not under seal, made by Cleaveland of the same date of the bond su 






on, to Davis, by which agreement Cleaveland acknowledged he had sold a clock 





Davis, which he warranted to be a good time piece for two years, and if it shoul 






fail to be a good time piece, he promised to make it good by repairing it or putting 






another in its place. This paper was objected to as evidence, but admitted by the 





Court. The defendant also proved that the clock ran about five months of the time 
and then failed to run and keep time. 
There was no evidence that Cleaveland ever came to repair the clock, or that he 







put another in its place. 

On this state of testimony, the Court instructed the jury, that they must decide be- 
tween the parties according to what “they might think was right and equitable.” 
The jury found a verdict for the defendant. 

A motion was made by the plaintiff for a new trial and overruled. 

The first question to be considered is, did the Court err in admitting Chandler’s ter 
timony. We are of opinion the Court erred on this point. The record shows th¥ 
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Cleaveland and Marks v. Davis. 





before the suit was brought, Cleaveland had endorsed this bond away to Case and 
Marks. 
The law is clear enough, that no admissions made by a person after he has parted 
with his interest in a bond or note, can be received in evidence in prejudice of his as- 
This principle of law applies to this testimony. The testimony should 
33) have been excluded from the jury. When this evidence is excluded, there is 
» evidence to show that the consideration of the bond sued on, was the clock men- 
ned in Cleaveland’s agreement of warranty. The error above is sufficient to re- 
erse the judgment. There is, however, another point, on which the counsel on both 
es are anxious to have an opinion ; which point arises out of the instructions given 
y the Court to the jury. 
lhe instruction given was, that the jury should decide between the parties accord- 
» what they might think was right and equitable. To sustain the correctness of 
truction, Mr. Jamison for Davis, relies on an act of the General Assembly, 
ISth January, 1831, which act provides, that hereafter it shall and may be 
wwiul for any Justice of the Peace within this State, when any cause is pending be- 
re him, to hear and determine al! such actions according to equity and good con- 
ience, in a summary way, &c., and it is hereby declared to be the duty of such 
lustice to give judgment according to right and justice between the parties. The 
| section of the act provides, that when an appeal is taken to the Circuit Court, 
give judgment and try the cause in the same way as above provided. Mr. 
amison contends that this act not only justifies the instruction the Court gave, but 
ilso warranted the Court in letting the unsealed instrument of Cleaveland go in evi- 
ice to show the consideration of the bond had failed. 
Messrs. Chambers, Wells and Campbell contend on the other side, that this act can 
ive no effect, without farther legislation. That the act is merely declaratory of the 
ldlaw 3 that to give the act the effect contended for by the other side, would be to 
ect every Justice of the Peace intoa Chancery Court: that this construction will in 
fect repeal all laws respecting Justices of the Peace, will let them loose from all 
es of law, substituting therefor, each Justice’s own private notions of right and 
ny, and that it is not to be supposed the Legislature could intend to do this. 
We hold the true construction of the act is this: 
First. That by it the rules of evidence are not in.the slightest degree altered. 
334) That if before the passage of the act, parol evidence on a trial at law could 
it be admitted to show that the consideration of a bond had failed, such evidence 
innot be admitted since, to that point; that evidence before deemed by law incom- 
petent, is still so. We hold that the Justices are, since the passage of the act, as 
much bound to proceed according to the rules of law, both in admitting testimony 
ind giving judgment, as they. were before the passage of the act, with this single ex- 
ception, that when testimony which is competent and relevant shall be heard by him, 
shall raise a defence which the strict rules of law would not admit to be a defence in 
law, yet if such defence would be good in equity and good conscience, it shall be al- 
lowed, disregarding the strict legal objections. What will be a good equitable de- 
fence, when legally proved, is now about as well known to our jurisprudence, as it is 
certain what is a good legal defence. 
The statute requires that the cause shall be heard and determined according to 
equity and good conscience, and then it says, judgment shall be given according to 
right and justice. What the Legislature mean by requiring the cause to be heard and 
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determined according to- equity and good conscience, is not entirely certain. We 
cannot believe they intend the cause should be proceeded in according to the known 
course in Chancery proceedings. That course requires pleadings the defendant-must 
answer on oath, &c., but by the act there shall be no pleadings. We are of opinion 
that by the above words, the Legislature require that whena Justice is trying a cause 
if legal testimony shall raise an equitable defence, such testimony shall be considered 
of, for the purpose of establishing such defence ; and if in the opinion of the Justice 
sucli defence is proved, it then becomes his duty to determine on such defence, 
whether in equity and good conscience it is sufficient to defeat the plaintiff’s claim. 
And in making this determination he is to be governed by the equity law of the land. 
And it is not sufficient that his determination should be honest and upright; but it 
(335) must be according to the known and established rules of right and wrong, fixed 


by the general laws of the land for the ascertainment of every citizen’s right. If it 


were not so, but the Justice’s mere notion of equity and good conscience is to be the 


rule of decision with him, then his judgment could not be reversed by a superior tri- 
bunsl. Upon this principle the Supreme Court could not and ought not to reverse 
one of these cases tried and adjudicated on by the Circuit Court, for the law requires 
that Court to proceed in such case in the same way required of the Justice. If then 
the Circuit Court should give a judgment contrary to the equity and Chancery law 
of the land, yet it would be good if it appeared that the judgment was according to 
his view of equity and good conscience ; and that would be the only point of inqui- 
ry. We cannot believe that the Legislature of the country intend to feed the citi- 
zens on the mere husks and chaff of the law, instead of the substance, nor do we 
think they intend to substitute the variant notions of equity and good conscience oi 


the many Justices of the Peace in the State, in place of the known and fixed rules 


of equity known to the law of the land. The instructions given are too indefinite to 


be sustained. The judgment is reversed, and cause remanded for a new trial. 


(a.) See same case, 4 Mo. R., p. 206; Porter and Moons v. Rea, 5 Mo. R., p. 48. 
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Hays v. THomas. 


1, In an action of trover for the value of a horse, witnesses-stated that the horse was- 
worth from fifty to seventy dollars. A verdict was found for thirty dollars. It was 
held that on application a newtrial should have been granted. 

2, In an action of trover for the value of a horse, witnesses stated that “he horse was 
worth from fifty toseventy dollars. A\verdict was-found for thirty dollars. The 
Court gave judgment against the plaintiff for costs. It was held that under the 
evidence, the Circuit Court did not-exercise its discretion soundly in adjudging the 
costs against the plaintiff. 


lompKins, J., delivered the opinion of the Court. 


his was an action of trover brought by Hays the (plaintiff in error) against 
336) Thomas the (defendant in error,) in the: Montgomery Circuit Court, to recover 
he value of ahorse. Hays got a verdict and judgment for thirty dollars, and there- 
yon the Cireuit Court gave judgment against the plaintiff for the costs of suit, to re- 
verse Which. judgment for costs, Hays now prosecutes his writ of error in this 
Court. ~ 
I'he plaintiff in his declaration has laid his damages at one hundred dollars. The 
vitnesses who were examined on the trial in the Circuit Court, stated the value of 
he horse to be from fifty to seventy dollars. Fifty dollars was the lowest value 
ned by any of the witnesses. How the jury arrived at the conclusion that the 
vse was worth only thirty dollars, it is difficult to conceive. The plaintiff made a 
motion for a new trial, because the verdict of the jury was against evidence, which 
was overruled, and judgment of the Court thereon excepted to.- It seems to us very 
lear that the Circuit Court erred in refusing to grant the plaintiff a new trial, and 
that error the judgment would be reversed and the cause remanded ; but that the 
jluntiff now waives his right to a reversal for that cause, and presents for the con- 
leration of this Court the single question, whether the Circuit Court, under the 
rovisions of the 11th section of the act concerning costs, Rev. Code, page 227, exer- 
sed its discretion soundly in adjudging the costs against the plaintiff? The words 
‘the section are, “that where any action shall be prosecuted in any Court, the sub- 
t matter of which is cognizablé before such Court, but the amount of the debt or 
jamages recovered shall be below the jurisdiction of the Court, the plaintiff shall 
ecover no costs, but may have costs adjudged against him, in the discretion of the 


lhe evidence preserved on the record, and which in the estimation of this Court 
vould have entitled the plaintiff to a new trial, is abundant to satisfy us that the 
liscretion of the Circuit Court, under the provisions of the 11th section above cited, 
was not sundly exercised, and that the costs ought not to have been adjudged against 
he plaintiff under the provisions of the act above cited. The plaintiff having re- 
337) covered less than fifty dollars, could recover no costs. The judgment of the 
Circuit Court, for the damages found by the jury, is therefore affirmed ; and its judg- 
uent in awarding costs agains the plaintiff, is reversed with costs. 
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Huu v. Younc. 


1. Justices are allowed the whole of the first day of a termof the Circuit. Court to 
make return of a writof certierari. A motion therefore, to dismiss a writ on the 

‘- first day, is premature. 

Us 2. When the writ of certiorari and the record are in Court, the Justices will be al- 
lowed to amend. 

3. Any decision, order or decree of the Circuit Court, which puts an end to the pro 
ceedings between the parties toa cause in that Court, may be reversed upon appeal 

or writ of error. 
















Wasu, J., delivered the opinion of the Court. 





Hill brought an action of forcible entry and detainer against Young, before two 
Justices of the Peace of Lincoln county, and on 24th June, 1833, got a verdict and 
judgment for the recovery of eighty acres cf land. After the adjournment of the 
Justices’? Court, Young made application to the Justices separately at their respective 
homes, for a new trial, to which they separately assented. On the 12th of July 
thereafter, the Justices met and granted a new trial, and appointed the 3d of August 
for the time of trial. On the 20th of July, the Justices issued.a notice to Hill that 

. a new trial had been granted ;. which notice does not appear to have been served on 
Hill. 

On the 3d of August the cause was called for trial, and Hill not appearing, judg- 
ment of non-suit was entered up against him, also a judgment for the costs. On the 
same 3d of August, Hill filed a bond for the costs with the Clerk of the Circuit Court 
and obtained a writ of certiorari, which seems not to have been executed. On the 
19th of August, 1833, a second writ of cerliorari was sued out and served on the 
Justices. At the September term of the Circuit Court, and on the first day of the 
(338) term, the Justices returned the writ, which had been served on them, and filed 
a record of their proceedings with the Clerk of the Circuit Court, without connect- 
ing the record with the writ, or stating that the record was returned in obedience to 
the writ. On the first day of the term, the counsel for Young moved the Circuit 
Court “to dismiss said certiorari and proceedings under it, because the Justices of 
the Peace to whom the said writ was directed, and on whom it was served by the 
Sheriff, have failed to make return thereon.” On the same day the counsel for Hill, 
regarding the return made by the Justices as sufficient, proceeded to assign his errors. 

He moved the Court also for the Justices to have leave to amend their return. It 
does not appear from the record whether the motion to dismiss the writ of certioran, 
or the motion for leave to amend the return, was first made. The motion to dismis 
stands first in order in the record, and was sustained, and that to amend overruled. 
On the following day the counsel for Hill moved the Circuit Court for a writ of ma» 
damus to compel the Justices to make return, &c., which was also overruled. The 
judgment of the Court upon these several motions was excepted to by Hill’s counsel, 
2nd Hill appealed therefrom to this Court. 
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Matson v. Dickerson. 


Upon this State of facts, a variety of questions have been raised, which need not now 
be decided. Such as seem material we will endeavor to dispose of. 

It is urged by the counsel for the appellee, that it is to be collected from the 
record, that the motion to dismiss was made first, and when in truth no. record or 
paper purporting to be a return by the Justices had been filed. The answer to this 
is, that the Justices had the whole day in which to make their return; and that the 
return having been made during the day, he must have been too early with his mo- 
tion to dismiss. It is also urged that the writ of certiorari being separated from the 
record of the proceedings before the Justices, and not referred to by them as the com- 
mand under which they make return of their proceedings, it must be regarded as if 
it had never been returned. To this it may be answered, that the addition of a word 
(339) or two by way of amendment, under the motion for leave to amend, would 
have obviated the objection and made the return full and perfect. 

The motion to amend was made on the first day of the term. The writ and the 
record, by which the Justices might have amended, were in Court, aud. the motion 
was improperly overruled. 

It is further contended by the counsel for the appellee, that no appeal lies. but upon 
a final judgment in the Circuit Court, upon the merits of the matter in dispute be- 
tween the parties litigant. A different doctrine has been held-by this Court since 
the case of Chambers and Astor, which is relied on in support of that.position ; and 
it is now settled that whatever decision, order or decree of the Circuit Court, puts 
an end to the proceedings between the parties to the cause.in that Court, may be re- 
versed upon appeal or writ of error. This view of the subject makes it unnecessary 
to notice the motion for a mandamus. In the consideration of this Court, the return 
by the Justices was good in substance, and sufficient to authorize the Circuit Court 
to proceed in the cause. The judgment of the Circuit Court is therefore reversed 
with costs, and the cause remanded to said Court to be reinstated and proceeded in 
conformably with this opinion. 





Marson, avm’r, &c., vt. DicKERSON, GUARDIAN, &C 
A writ of error will not lie from the Circuit Court to the County Court: 


M’Grrx, C. J., dissenting. 
Tompkins, J., delivered the opinion of the Court. 


The County Court of Pike county had entered up a judgment against Matson as: 
administrator, in favor of the distributees of Matson’s intestate, from which judgment 
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each party appealed to the Circuit Court, that Court dismissed each appeal for want: 


of prosecution. Dickerson, the appellee, then procured a sci. fa. to be issued from 
(340) the County Court, requiring Matson, the appellant, to show.cause why execu- 
tion should not issue against him. Matson then, by C. H. Allen, his attorney, moved 
the Court that the final settlement of his administration be opened, and that he be 
admitted to make a new or further settlement thereof upon a certain agreement, in 
writing of the said. Matson and Dickerson, and upon the discovery of certain credits 
which were not recollected at the final settlement of the estate ;:and that no execu- 
tion be issued on the sci. fa. until the matter be heard by the Court. The motion 
was overruled. From this judgment and decision of the County Court, Matson ap- 
pealed to the Circuit Court, but failing to prosecute his appeal, Dickerson obtained 
an execution, and Matson having obtained a writ of error from the office of the 
Clerk of the Circuit Court, and the Judge of that Circuit directing such writ to be 
made a supersedeas, the cause was brought into the Circuit Court. On motion the 
cause was dismissed by the Circuit Court for want of jurisdiction, and Matson ap- 
pealing brought it into this Court. 

For the plaintiff in error it is contended that the Circuit Court having, by 8th sec- 
tion of the 5th article of the Constitution, a superintending control over such inferior 
tribunals as the Legislature may establish, and the County Court being an inferior 
jurisdiction so established, the Circuit Court has a right to exercise that control by 
writ of error, even though the statute should deny it the use of such writ. And it 
is likened to the cases in which this Court took by aid of the writ of error, appel- 


late jurisdiction over cases decided in the Circuit Court, when the amount in 
controversy was less than one hundred dollars, although the statute had limited its 
sppellate jurisdiction to that sum. On the other side it is contended that by the 2d 
section of the 5th article of the Constitution, this Court having appellate jurisdiction 
over the Circuit Court, is therefore only authorized to use the writ of error when the 
statute denies it, and that the superintending control given to it by the 3d section of 


the same article, is to be exercised only by writs of habeas corpus, &c., and to this 
(341) opinion a majority of this Court inclines. The 6th section of the act to es- 
tablish Courts of Justice, &c., see Laws Mo., p. 270, gives the Circuit Court its 
appellate jurisdiction, and the 77th section of the act concerning executors and ad- 
ministrators, directs how an appeal shall be taken. In all cases it must be done at 
the term where the decision is made, affidavit must be made, &c., and then this 
appeal operates as a supersedeas, in no other matter relating to the duties of executor 
or administrator, or the administration of the estate, than that from which the appeal 
is specially taken. In all sums over two hundred dollars, the County Court and the 
Circuit Court have concurrent jurisdiction, and the plaintiff if he will sue in the 
Circuit Court, by the same 8th section giving the Circuit Court a superintending 
control over the inferior tribunals to be established by the Legislature, a like control 
is given to that Court over the Justices of the Peace of its particular Circuit, and 
yet it never was pretended that a writ of error lay from the Circuit Court to the de- 
cisions of the Justices of the Peace. The Justice’s Court is certainly no Court of 
record, and it may be said that the Legislature was under no obligation to make that 
inferior tribunal, called a County Court, a Court of Record; and had it not been a 
Court of Record, it is imagined that no one would have contended the writ of error 
would lie. What the law-maker could denyjby indirect means, it may equally deny 
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in a direct manner. In all cases of the settlements of estates of deceased persons, 
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Blanton v. Knox 





the statute provides that the-appeal shall be taken at the term the decision was made, 
and at no other term. Nor are we inclined to think it an unreasonable law in the 
general. But it seems great evil would be the consequence of allowing the writ of 
error to go in such cases as the present. 

The case of Town and the Clerk of the Supreme Court has been relied on. Town 
is there said to have applied to the Clerk of the Supreme Court for a writ of error, 
to bring “up a certain matter there decided and adjudged, wherein by law an appeal 
does not lie to the Circuit Court,” and the Clerk refusing to issue the writ, applica- 
(342) tion was made to this Court to compel him; but this Court refused, and 
intimated a belief that a writ of error would lie from the Circuit Court to the Coun- 
ty Court. This is no more than a dictum of the Court, in a case too-where no 
:ppeal lay. Here the appellant had neglected to avail himself of his right to appeal. 
I'he judgment of the Circuit Court is therefore affirmed. 


M’Girk, C. J., dissenting. 


| do not concur in this opinion. I am of opinion that a writ of error will well lie 
com the Circuit Court to the County Court. Iam of opinion, however, that if it 
vere adjudged to lie in this case, the party could get nothing by it. I understand on 
iis last matter the Court all think alike. 


BLANTON v. Knox. 


A contracted to hire a negro to B for one year. The contract was not reduced to 
writing. The negro was delivered at the time agreed on, and the year’s services 
performed. This contract was held not to be within the ist section of the act de- 
fining the effect of contracts and promises. It was further held, that proof of an 
acknowledgment of an unwritten contract within the year would not take it out of 
the statute. (Note a.) 


M’Girk, C. J., delivered the opinion of the Court. 


An action of debt was brought before a Justice of the Peace for $42. The plain- 
ul had judgment. The defendant appealed to the Circuit Court, where the plaintiff 
again recovered judgment. The record shows the case to be, that on the 10th day of 
Sept., 1832, Blanton hired to Knox a negro woman for one year, the service to com- 
mence on the 14th of the same month, when Blanton was to deliver the slave into 
the possession of Knox. Knox was to clothe the negro. Blanton delivered the 
possession of the woman to Knox on the day specified. The services were per- 
formed. 
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Blanton v. Knox. 


There is some evidence to show that on the 22d of the same month,. Blanton and 
(343) Knox rehearsed the contract in the presence of each other before witnesses, 
when both acknowledged the contract to be as above stated. This contract was not 
in writing. 

On the trial the counsel for Knox prayed the Court to instruct the jury, that unless 
they found this contract was in writing, they must find for the defendant ; which in- 
struction the Court refused, but instructed the jury that if they found the contract 
was not in writing, yet if they found that the defendant acknowledged the contract 
within the year from the end of the service, then the case would not be within the 
statute of frauds, though they should find the contract was not in writing. To the 
refusing to give the instruction asked, and to the giving the instruction given, the de- 
fendant excepted. 

The question raised in this case is, whether the contract is within the Ist section 
of the act defining the effect of contracts and promises; Rev. Code, 214. 

The words of the act relating to this subject are, “ that no action shall be brought 
upon any agreement, that is not to be performed within one year from the making 
thereof, unless the agreement upon which the action shall be brought, or some men- 
orandum or note thereof, shall be in writing and signed by the party to be charged 
therewith.” 

It is insisted by Mr. Hunt for Knox, that this statute protects him from the pay- 
ment of the money promised for the service, and to prove this more fully he cites 
Chitty on Contracts, 208-9, where Chitty refers to a case reported in 1 B and 4,722, 
where it was decided that no action lay ona contract for a year’s service made on 
the 27th of May, to commence on the 30th June following, unless it be in writing. 


_ Messrs. Campbell and Wells, for Blanton, cite and rely on Chitty likewise, p. 109, 


where Chitty refers to 11 E, 152, and 1 Band .4, 727, where it seems to have been 
decided that an action may be maintained on an unwritten contract for the sale of 
goods to be delivered within a year, though the payment for the goods was to be 
made 18 months after the contract was made, for this reason says Chitty, because in 
(344) such case, all that is to be performed on one side, namely the delivery of the 
goods, is to be done within the year. None of these authorities are within our reach 
atthis time. Lf Chitty’s report of these cases is correct, we are of opinion that the last 
case cited by him will apply to this case and will enable Blanton to recover. In that 
case, all that was to be done on one side was to be done within the year, namely the 
delivery of the goods; so in this case, all that was to be done by Blanton, was.to de- 
liver the slave to Knox on the 14th of September, three days after the agreement was 
made. By the agreement, as soon as the slave was delivered, Blanton’s control and 
right of control ceased to exist, till the year expired. We view his part of the con- 
tract completed when the delivery was made. He did not bargain that the slave 
should work from that day through the whole year. 

He had no right to give any orders to the slave-as to that matter. The enforcement 
of service was the business of Mr. Knox. We think the- case cited from B and .4, 
by Mr. Hunt, differs from. this case, in this: that there the work was to be perform- 
ed by the person who made the contract.. The essence of the thing to be done was 
continued service to the end:beyond the year. Here the substance of the thing to 
be done on the part of Blanton was, that he would, three days after the agreement 
was made, deliver to Knox the slave. to. be possessed, commanded and worked by 
him for the space of a year. Suppose Blanton, after the possession came to Knox; 
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had taken the negro away from Knox, what would be Knox’s remedy? Could he 
sue for a breach of contract, or must he bring trover or some such like action to re- 
gain possession, or damages for the wrong done? It seeims to us he must. If so, it 
proves that Blanton’s undertaking was executed when he delivered the slave. The 
Court below decided that the proof of an acknowledgment of the contract within 
the year took the case out of the statute. If the proof had been so, this would not 
be law, and that decision was wrong. But the judgment must stand because it is for 
the right party, for the reasons above mentioned. ‘The judgment is affirmed with 





costs. 


(a.) See Pitcher v. Wilson, 5 Mo. R., p. 48, 


145) BARTLETT v. PETTUS AND GLENDY. 


. When application for relief against a judgment at law is delayed, it furnishes 
a presumption against the equity of the defence set up. 

2, A bill stating that a bond had been executed in consideration of the transfer of 
sundry small accounts, and a small stock of hogs, and that the accounts had not 
been collected in consequence of insolvencies, and the want of prcof by reason of 
the absence of the obligee in the bond, who had gone toa foreign country, and 
collections previous to the transfer of the accounts, contains no equity. 

3, The bill should have shown that the obligor agreed to make up losses by _insol- 
vency, and to remain in the country to prove the accounts. 


lompkins, J., delivered the opinion of the Court. 


sartlett, on the 10th of February, 1832, filed his bill against Glendy and Pettus, 
omplaining that on the fifth day of March, 1829, he made his bond to said Glendy, 
for the sum of two hundred and twenty-five dollars, and that said Glendy some time 
after left this country, and as he is informed and believes now resides in some part of 
South America; and that afterwards a suit was instituted in the Circuit Court of 
Marion county against the complainant on said note, in the name of said Glendy for 
the benefit of said Pettus, and that at the October term of the Circuit Court, for the 
year 1831, judgment was rendered against him for the amount of said note, &c., and 
that execution has been issued. He further stated that the consideration of the said 
bond was, sundry small accounts and claims which Glendy represented to him to be 
good, and a sinall stock of hogs, amounting in the whole to the nominal sum of three 
hundred dollars and upwards; but that owing to insolvencies and collections made 
by Glendy previous to the transfer, and the want of proof occasioned by Glendy 
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leaving the country, the said accounts had proved unavailing, and that he had not 
been able to obtain any part of the stock of hogs: then alledging that the considera- 
tion had wholly failed, and that he was without relief at law, because Glendy was 
insolvent, and the consideration of the note on which he was sued was known only 
to him. Relief was prayed and an injunction was granted. Pettus answered, de- 
nying that he had any knowledge of the consideration of the bond on which Bartlett 
(346) had been sued, and on motion the bill was dismissed. 

When an injunction is applied for, the applicant should be diligent. The com- 
plainant does not tell when the action on the bond was begun ; but he tells us that it 
was more than three months after judgment was rendered against him, and not till 
the Sheriff had received the execution and begun to harass him for the amount re- 
covered that he began to bestir himself to find relief in equity; but when he comes 
into the Court of Equity what has he to say why execution should not issue ? 

He had given his note for two hundred and twenty-five dollars in consideration oj 
sundry small accounts and claims, anda stock of hogs transferred to him by Glendy, 
all amounting to upwards of three hundred dollars. But he says, that owing to in- 
solvencies and collections made by Glendy, previous to the transfer, and the want o/ 
proof in consequence of Glendy’s absence from the country, the accounts had been 
wholly unavailing. He appears to have been buying a bargain from Glendy, and 
giving a note of two hundred and twenty-five dollars for accounts, claims, and hogs, 
amounting to upwards of three hundred dollars, perhaps three hundred and ninety, 
or more. If, tuen, it is a part of the agreement that Glendy should make good whai 
might have been lost by insolvencies, it should have been so stated in the bill; and 
if it were also a part of the agreement that Glendy should stay in the country to fur- 
nish him proof of the accounts sold to him, that too should have been stated. But 
he has not even told us that any thing was lost by insolvency. He says that owing 
to insolvencies, &c., the accounts had proved unavailing. ‘The hogs too, it seems, 


have proved unavailing, and we are equally uninformed of the liability of Glendy on 


that account. We are decidedly of the opinion that the injunction should not hav 
been granted, and that the bill was properly dismissed. The decree of the Circu 
Court dismissing the bill is therefore affirmed. 
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347) Swain v. GILBERT ST AL. 197_ 57 
3 347 

5 153 314 
rhe proceedings under the statute of wills, to contest the validity of a will admitted 

to probate by the Court of Probate, must be at law and not in equity. 


Fiat tnk h LEDS ARE LTLE EOA T Pe 


WGirk, C. J., delivered the opinion of the Court. 


his is an appeal from the Circuit Court of Pike county, sitting as a Court of 
Chancery. Sometime heretofore Samuel Gilbert made his last will and testament 
ily attested, and died. The will was presented to the Probate Court, proved, and 
etters testamentary were granted; Swain and wife presented their petition to the 
Circuit Court as a Court of Chancery, to set the will aside. The defendants demurr- 
ed to the bill or petition, on the ground that the petition should have been presented 
‘o the law side of the Court, as a Court of law, and not as a Court of Chancery. 
he Circuit Court sitting in Chancery, sustained the demurrer and dismissed the pe- 


ution. 


The only question for our consideration is, whether the proceeding authorized by 

ir statute should have been a proceeding at law, or a proceeding in Chancery. 

We are of opinion the proceeding should have been at law We are not able to 
ee any distinction between this case and the case of Lyne v. Guardian et al, 1 Mo. 


Rep. 410; that was a case exactly like this: in that case the question involved in this 

vas fully considered. It was there decided that the party must proceed at law to 

setaside a will which has been admitted to probate by the Probate Court. We have 

cen nothing in the argument of this case to warrant us to overrule that decision. 
rhe judgment of the Court below is affirmed with costs. 
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(348) 







1, An affidavit made by an appellant ina Justice’s Court in these words, viz: “That 
he did not appeal, but because he was injured by the judgmentof the Justice,” i: 






good in substance. 
. In the proceedings of Justices’ Courts, substance and not form is regarded, 





ec 





A warrant was issued under the 7th section of the act regulating Justices’ Court 


w and served, not by arresting the body, but by reading as in case of an ordinary 






summons, and on the non-appearance of the defendant a judgment by default wa 






rendered against him. Weld, that under such service the defendant might appea 





and defend: that he had all the benefit of the process the law contemplated: that 


the arrest of the body is designed for the benefit of the plaintiff which he may 







waive ; and that if the defendant, after the judgment by default, take the causet 






: the Circuit Court, he is prec!uded from any objections to the regularity of the pr- 






ceedings, the law requiring that on appeals from Justices’ Courts, a trial de no 






shall be had in the Circuit Court on the merits, without regard to the irregulari 


ate RPE 








ties and informalities of the Justice. 
An affidavit is essential to give to the Circuit Court jurisdiction of an appeal fro 


~ 





a Justices Court, 
Where it appears that there is an appeal from a Justices’ Court, regularly in t 


ao 





Circuit Court, the Court must try it, unless there was no legal cause before the Jus 





uce. 







i) M’Girk, C. J., delivered the opinion of the Court. 







This was an action commenced by Myers v. Woolfolk before a Justice of t 






Peace. The plaintiff, upon affidavit, obtained a warrant under the provisions of t 





7th section of an “Act establishing Justices’ Courts, and regulating the collection 


small debts,” R vise 1 Cod 5 dD. 17 1. The Constable instea | Ol arre sting the dele 







and bringing him forthwith before the Justice, read the warrant t 






the mode pointed out for serving a summons, and made his return of service as dive 





ted in the case of a summons, the defendant having failed to appear, on the return 






the warrant, judgment by default was entered up against him. Five days after t 






judgment, the defendant moved for a new trial, which was refused; and four day: 






thereafter he prayed an appeal, which was granted. In taking his appeal to the ( lompy 






cuit Court, the defendant instead of following the form of affidavit given in the ste 





ute, made oath “ that he did not appeal, but because he was aggrieved by the judy: In my 





isdietior 






’ 





(349) ment of the Justice.” Inthe Circuit Court, Myers moved to dismiss the aj- 


peal, for the insufficiency of the affidavit, and Woolfolk moved to set aside the judg: 





Bs id 
reading | 








5 . ) . . — deme 
ment of the Justice and to dismiss the appeal, because there was no sufficient servic: gment 
4 2 . 7 } vy rar 
of the warrant, and because judgment by default was rendered against the defendat! ’ Myer 
by the Justice before he had jurisdiction of said defendant. The Circuit Court re- cela! 


State, the 


back to b 





versed the judgment of the Justice and dismissed the appeal, thereby indirectly over 






ruling the objection taken to the sufficiency of the affidavit. ‘The opinion of th 
Circuit Court in sustaining the motions made by Woolfolk, and in overruling thes 
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made by Myers, was excepted to, and its judgment thereon appealed from to this 


Cot 
For the plaintiff in error it is contended by Mr. Porter, that the Circuit Court 


red, 
Virst. In not dismissing the appeal for the insufficiency of the affidavit; and 
Second. In reversing the judgment of the Justice for want of sufficient service of 
e warrant, and dismissing the cause. . 
fle form given in the statute is clear and concise, and it is certainly best to ad- 
to it; we think, however, the affidavit is good in substance, and in proceedings 
re Justices of the Peace, substance only and not form is to be regarded. There 
herefore, no error in the judgment of the Circuit Court on this point. 
On the second point we hold the law is with Myers. A warrant or capias is in- 
by the law to effect two objects, the first is to give the party notice of the suit, 
{ he may not have his right adjudicated on, without having an opportunity ‘o 
{ himself; the second object is, that his body may be secured by being kept in 
ly or by giving bail to answer the plaintiff’s execution, if he shall recover judg- 
t; this latter benefit is one entirely for the benefit of the plaintiff. The defend- 
| the benefit of the process so far as the writ was intended for his benefit. He 
t well under this service have claimed the right to appear and defend himself. 
{ not do so, he ought not now to be allowed to say he never had an opportu- 
nity to defend or to be heard. Whenhe brought the cause to the Circuit Court 
not then complain of the want of an opportunity to~defend. The law re- 
that there shall be a trial de novo on the merits, in the Circuit Court when an 
| comes there, disregarding all irregularity and informality which took place be- 
Justice. See the act of the General Assembly of 1831 on this subject, which 
act 48, section 3) that when an appeal shall be taken from the judgment 
istice of the Peace to the Circuit Court, no objections as to the proceedings of 


istice shall be valid, but the Court shall proceed to try such cause on its 


i this case there had been no affidavit, there would not be any appeal lawfully 
{, that being essential to constitute the appeal. 
when the appeal once is found to exist in Court, the Court must try it, unless 
| there should be a case where no legal cause was ever before the Justice or 
here the process did not run in the name of the State. For these reasons we are 
{ opinion the judgment of the Court below is to be reversed. The cause is reman- 
{ with instructions to that Court to reinstate the case and proceed to trial. 


lompkins, J., dissenting. 


In my opinion the judgment ought to be affirmed. The Justice never had any ju- 
isdiction of the cause. The Constable returned that he had served the warrant by 
reading it, and the Justice enters on his docket that the defendant not appearing, 
ilgment by default was entered against him. Thecase of Charless v. Marney cited 
by Myers’? counsel, does not support his argument. In that case (see 1 vol. Mo. De- 
‘isions, p. 537) it was decided that the summons not running in the name of the 
State, the proceedings before the Justice was properly set aside, and sent the cause 
back to be tried in the Circuit Court; but it was not then contended that the defect 
in the writ deprived the Court of jurisdiction; want of jurisdiction was one point 
‘ertainly, but that point was attempted to be sustained, because it did not appear on 
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(351) the face of the summons that the sum sued for was within the Justice’s juris- 
diction ; and the Court decided that it need not necessarily appear on the writ that 
the demand was within the jurisdiction of the Justice, and therefore reversed the 
judgment of the Circuit Court dismissing the cause. It has been since decided that 
if the summons do not run in the name of the State, the Justice has no jurisdiction. 
In like manner I hold that if the defendant be not brought before the Justice, he has 
no jurisdiction of his person, and can give no judgment when the process is a war- 
rant as in the case now under consideration ; Myer’s counsel calls this an irregularity 

When the Justice in the case of Charless and Marney gave judgment for the plaintiff, 
the return of the summons being insufficient, that judgment was on that account 
irregular, and that irregularity might have been cured by the appearance of the party 
to defend before the Justice; but not so as toa defect in the summons which alone 
could give him jurisdiction; in such case the proceedings are said to: be void, not 
irregular. Now if a Justice can give a judgment on a return similar to that now be. 
tore the Court, I ask why he cannot give one without issuing any warrant ? But itis 
said the plaintiff had a right to waive the law in his own favor requiring the body ot 
the defendant to be brought into Court. True; but has he a right to waive the right 
of the defendant to be present and hear why judgment goes against him? The Con- 
stable, it is true, returns that the defendant was summoned, and it is said he migh 
have come if he chose. For any thing the Justice knew, the defendant might have 
been sick and unable to attend; but should any one suppose the Justice was carefi 

to inform himself on this point before he entered up his judgment, I answer that th: 
Constable’s return on the warrant, and whatever else he might have told the Justice 
are equally inadmissible evidence to prove these facts. ‘The Constable’s duty wasto 
return that he had taken the body of the defendant, and had him before the Justice ; 
r that he had not done so, and the return which he made being different, is in m) 
(352) opinion no evidence even that the defendant had been seen by him. _ It is asked 
if the Justice can render a judgment against an absent defendant, when the processis 
a summons, why not when it is a warrant? The ready answer is, that the law has 
commanded the Justice of the Peace to have him present, and this answer is enough 

for as his power to give judgment is given by the statute, so in giving it he must con- 
form to the provisions of the statute ; but I see a substantial reason why a judgment 
should not be rendered against an absent defendant when suit is commenced by war- 
rant, independent of any legislative mandate. When the process is a summons, the 
defendant is allowed at least six days to prepare for trial ; in that time if he even be 
sick and unable to travel, he may employ an agent, and do other business preparatory 
to the management of his cause ; but when the process is a warrant, he has no time 
allowed to do such business, and therefore is the Constable very properly required to 
bring him into Court: and as every man ought to be heard before his cause is deci- 
ded, I think the Justice has no right to. dispense with what the law required him to 
do in this case; but the act of Assembly concerning Justices” Courts, passed 18th 
January, 1831, requires that no objection as to, the proceedings before the Justice 
shall be valid. I hold that every thing done before the Justice is void, and it is asif 
there had been no proceedings at all ; and indeed it appears to me that if the Justice 
be allowed to proceed on such a return as this, that the issuing of a warrant is a nul- 
lity, and the Justice might with as much propriety enter up a judgment against the 
defendant, without pretending to notify him of the plaintiff’s claim. In the rest of 
the opinion of the majority of the Court I concur. 








(353) 
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(353) Brarr v. CALDWELL. 


1, A certificate by a Judge of another State, authenticating a record under the act 
of Congress, in these words, “I certify that the certificate of the Clerk is in due 
form of law,” is sufficient. 

:, In an action ona foreign judgment if it appears from the record that the judgment 
has been satisfied, it will be a variance from the declaration. 

;. When property sufficient to satisfy an execution is levied on, it is a satisfaction of 
the judgment. 

4, In an action on a judgment, if the record ceatain a bill in Chancery, filed by the 
defendant against the plaintiff, the defendant will not be permitted to read the bill 
in evidence. 

5. If it appears from the record of a judgment that its payment has been enjoined, 

id no disposition of the injunction appears, the objection will be fatal inan action on 

the judgment. 


M’Girk, C, J., delivered the opinion of the Court. 


An action of debt was brought by Blair against Caldwell and Alexander. The 


‘intiff had judgment. 
The action was founded on a record from the State of Kentucky. The first plea 
was nul tiel record; the second was payment ; the third wasaccord and satisfaction. 
ithe trial, the defendants, by counsel, objected to the authentication of the record, 
‘ie Court overruled the objection. The certificate of the Judge to the record was 
thus: “I certify that the certificate of the clerk is in due form of law.” The act of 
‘ongress on the subject of authenticating records from one State to another, says, 
‘lie Judge shall certify that the attestation isin due form. The objection here is, 
tuat the Judge in Kentucky has used the words “ certificate of the Clerk,” instead of 
‘© words “ the attestation of the Clerk,” and has superadded the words “ of law:” 
‘is argued that attestation and certificate are not the same thing. It is insisted by 
Mr. Hunt, that attestation of a record means that the Clerk has affirmed that the 
record is true, and includes that the signature of the Clerk as well as the judicial 
al of the Court, and that a certificate does not necessarily include the seal. 
We are of opinion there is no force in this objection, as to the words ‘¢ of law,” 
being added to the Judge’s certificate ; we are of opinion that amounts to nothing 
34) more than what is implied without those words being written or added, and 
imnot do any injury. 
The record shows that after judgment was obtained in Kentucky, the plaintiff had 
nexecution on the judgment. ‘That a levy was made on property, and that the 
‘ieriff returned the property to the defendant, on his giving a bond with security to 
pay the debt at the end of three months. It was insisted by counsel for defendants, 
that on the issue of nul tiel record, the plaintiff must show a good judgment, which 
nust appear to be unsatisfied, or at Jeast it must not appear to be satisfied. We are 
if opinion that if it appear from the record produced that there has been satisfaction 
‘hereof, that the record is not such a one “ie plaintiff has declared upon. 
vd 
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The authority produced shows satisfactorily, that when there has been a levy on 
the defendant’s property, or when a bond has been taken by the Sheriff, the judgment 
is satisfied, though the Sheriff should never sell the property ; in such case the party 
must look to the Sheriff. See 12 John. 207; 1 Sal. 323; 2 Tid. 936; 2 Ba. 720. We 
are of opinion that the record ought to have been rejected; but inasmuch as the re- 
turn of the Sheriff shows that a bond was taken, and no sale made, by the same law 
or pretended law of Kentucky, and now we cannot see what that law was; the cause 
will be remanded. 

There was another objection taken by the defendant. In the record there was a 
copy of a bill in chancery. On the part of defendants against the plaintiffs, the 
defendants insisted that this bill being in the transcript, entitled them to read it 
The Court refused the evidence, and rightly we conceive, because this bill was evi- 
dence made by the party who offered it. Some other objections were made on the 
part of the defendants, which we deem of no importance. 

Another objection to the recovery is, that it appears by the record that the judg. 
ment was enjoined, and no disposition of the injunction appears. This is a good 
objection, until it appears the injunction was dissolved. 

The judgment of the Circuit Court is reversed with costs, and the cause is reman. 


ded for further proceedings 
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Decisions of the Supreme Court of Missouri, 


ST. LOUIS DISTRICT, OCTOBER TERM, 1833. 


JOHNSON v. STRADER & THOMPSON. 


{i cannot be assigned for error that the Court gave an improper verdict, the proper 
course is to move to set aside the verdict and except to the opinion in refusing it, 
as in case of the verdicts of juries. 


ERROR from St. Louis Cireuit Court. 
Wasu, J., delivered the opinion of the Court. [Not returned at last term. ] 


Chis was an action of assumpsit commenced in the St. Louis Circuit Court by the 
plaintiff in error against the defendants in error. The first count of the declaration 
alledges a special agreement between the plaintiff and the defendants for the trans- 
portation by the plaintiff for the defendants of 230,529 Ibs. of lead from Galena to 
St. Louis, for the consideration of 37 t-2 cents per hundred pounds, to be paid on 
lelivery. Plaintiff then avers the transportation and delivery according to contract, 
and the non-payment of freight. The second count is in indebitatus assumpsit, for 
freight and transportation of other lead. The defendants pleaded non-assumpsit, and 
set-off for lead, goods, wares and merchandize, sold and delivered by defendants to 
plaintiff. The second plea was traversed, and issue joined on both. At the March 
term of the Circuit Court, 1831, the cause was tried by a jury, and both issues found 
for the plaintiff, and damages assessed at the sum of $309 64-100; the defendants 
afterwards moved for a new trial, which was granted, to which the plaintiff excepted 
and filed a bill of exceptions, setting out the evidence and reasons for the new trial. 
(356) By this bill of exceptions it appears that in the month of May, 1829, the defend- 
ants were the owners of 4,755 bars of lead, weighing 311,552 lbs., then lying at Galena, 
which they wished to have transported to St. Louis. About the same time the 
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plaintiff, Johnson, employed one Thrasher to obtain freight for four flat boats, and 
to pilot them from Galena to St. Louis, which boats had been built by the plaintiff 
and his brother, Warren Johnson, Benjamin Hoffman and Malcolm H. Smith, in 
partnership. That Thrasher was employed by the plaintiff alone, who appeared to 
have the whole management ; but who owned the boats after they were built witness 
did not know, but heard the plaintiff say that his brother, Warren, was a partner, 
but witness was employed by Whiting Johnson, and accountec to him. The boats 
are designated as Nos. 1, 2, 3 and 4. Thrasher contracted with Thompson, one of the 
defendants, to transport lead for defendants. Thrasher accerdingly proceeded to load 
the four flat boats at his own discretion, putting such part of the lead as he thought 
proper into each boat, and after the boats were loaded, executed to the defendants in 
his own name four separate bills of lading in the usual form; by which it appears 
that there were shipped on board No. 1, 1,200 bars, weighing 78,600 Ibs. ; on No. 2, 
1,237 bars, weighing 81,023 Ibs. ; on No. 3, 1,300 bars, weighing 85,150 Ibs. 5 and 
on No. 4, 1,018 bars, weighing 66,779 lbs. ‘Thrasher, in charge of the four boats, 
proceeded with them to St. Louis, navigating them together and shifting lading from 
one to the other as occasion required; that Thrasher first landed above St. Louis, and 
proceeded with two boats at a time. The two first were landed safely, but in at- 
tempting to land the other two, the boat No. 2 was sunk and 412 bars of lead wholly 
lost. All the lead, with the exception of these 412 bars, was delivered to the defend- 
ants, who paid over to Thrasher $554 84-100, who executed a receipt therefor to the 
defendants, dated July 8th, 1829, by which he acknowledged to have received that 
sum in part of freight of four flat boats of lead from Galena to St. Louis ; which 
sum, after deducting expenses, Thrasher paid over to Johnson, the plaintiff. Thrasher 
(357) informed defendant, Thompson, that he was acting for plaintiff, Johnson. At 
" the trial the defendants moved several instructions, which were refused, and the 
Court gave other instructions, under which the jury having found for the plaintiff, 
the defendants moved for a new trial, which was granted, and the decision of the 
Court in giving the instruetions was excepted to by the defendant, and the plaintiff ex- 
cepted to the granting the new trial. Afterwards at the November term, 1831,the cause 
was again tried, neither party requiring a jury, the Court found the issues for the de- 
fendants and gave judgment accordingly, to reverse which this writ of error is 
prosecuted. At this trial a bill of exceptions was tendered by the plaintiff and signed 
by the Judge, which states that “on the trial of this cause the following evidence 
and admissions were read in evidence to the Court, sitting as a jury, to wit: (here 
the evidence and admissions being the same which were read on the former trial, and 
which is preserved in the bill of exceptions then taken, and which forms part of this 
bill of exceptions, are omitted). On this evidence and the admissions, the Court 
gave judgment for the defendants,” &c. Upon this state of facts it is assigned for 
error, 

First. That the Court granted a new trial. 

Second. That it found the issues for the defendants against the evidence. 

Third. That it gave judgment for the defendants. 

The second and third errors assigned may be considered together, and will be first 
disposed of. It cannot be assigned for error that the Court gave an improper verdiet 
The proper course in such a case is to move for a new trial, setting aside the firding 
of the Court, in the same manner as in case of an improper finding by a jury. Upon 
the refusal of the Court to set aside its own finding, and award a new trial, a writ of 
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error lies, and when the facts are all properly preserved, this Court can see if the 
Court below decided the law correctly or not. Having found the facts for the defend- 
ants, the judgment followed the verdict as a thing of course. The error first assigned 
presents a new question, and one of some difficulty. 

(358) Having come to the conclusion, however, that the granting of a new trial 
by the Circuit Court can in no case be assigned for error, it is rendered unnecessary 
to look into the record of the first trial, or to discuss the several questions which 
have been presented upon that record. Mr. Bird, for the plaintiff in error, insists 
that there is no difference between granting a new trial and refusing a new trial by 
the Circuit Court; that the injury sustained by the suitor, and the error committed 
by the Court, where either act is done against the law and equity of the particular 

se, is precisely the same, or of the same character, and that the general powers of 

: Court (see Rev. Code, p. 635, sec. 50) extend equally to both cases. 

We think differently, and are disposed to place this question upon the same footing 
with continuances improperly granted. Much injury may result, it is true, from 

th acts, whether they be properly or improperly done; but it cannot be seen and 

termined at the time, that in the end injury or injustice will be done ; in either 
ise the error committed in granting the new trial may be corrected on the second 
rial, or if persevered in, may be corrected on writ of error, the facts being properly 
served on the last trial. The Court not being unanimous on this point, it may be 
‘ell in this particular case to state, that in looking into the record, a majority of the 
rt (differently constituted) think the Circuit Court erred Not only in giving the 
structions which were given, but also in refusing to give the sixth instruction asked 
for by the defendants; and therefore that the new trial was properly granted, so that 
either point the judgment of the Circuit Court would be affirmed with costs. 


M’GrrK, C. J., dissenting. 


With regard to the sixth instruction given by the Court on the first trial, my opin- 

n is that it was right, as were all the others given for the plaintiff, and that the new 

ial ought not to have been granted, whether the law makes it the duty of this 
Court to reverse the judgment rendered on the second trial where no exceptions were 
‘aken at that trial, but the exceptions relate to the former trial: I am not well satis~ 
fed either way. 
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JoHNSON v. SrraperR & THOMPSON. lled 

7h h 1. A refusal to set aside a non-suit, the improperly setting aside a judgment of non- nt 
_ suit, refusing improperly a continuance, and granting or refusing a new trial im- Whi 

properly, are all matters of error. (Note a.) An10 

j 2. ‘The law concerning ships and sea-going vessels is not applicable to flat boats ani ved 
fresh watercraft. The person making the contract for freight in flat boats, and Firs 

not the owner of the boats, is entitled to it. r fre 

3. A joint ownership in boats cannot be inferred from the fact of a partnership in here \ 

building them. the 

4, In an action by the bailee or carrier of goods to recover the freight or price cf ey 

i transportation, the defendant cannot recover by way of set-off as for goods sold ani inti 
i delivered, the value of the goods not delivered. ovat 
Lit 5. Trover willlie against a carrier for an actual conversion, but not for a mere neg- -t 
t;! lect or omission to deliver, lies 
6. For losses or injuries to property arising from the neglect of the bailee, a special “— 

action and not trover must be brought. sa 

7. In an action of indcbitatus assumpsit for goods sold and delivered, there must be e thr 

proof of a sale expressed or implied. Thiry 

8. When there is a special contract subsisting and in force, the plaintiff cannot waive the f 
it and recover in indebitatus assumpsit tour bo; 
9. Where trover will lie, assumpsit will also, if the plaintiff chooses to waive the Fourt 
tort. the defe 

On re-argument. —— 
lore of 
Wash, J., delivered the opinion of the Court. Fifth. 
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We have felt much difficulty in disposing of this cause, growing out of the state 
of the record and pleadings. When it was last argued, we inclined to think that 
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new trial improperly granted, could not be assigned for error, and that the plaintiff 
had lost his remedy by omitting to take the proper exceptions on the second trial in 
the Circuit Court. Further examination and more mature deliberation lead us now 
to a different conclusion. In exercising the superintending control and appellate 
(360) power given to this Court, we have uniformly encouraged the use of the writ 
of error, as the most convenient and least exceptionable mode. We have held that 
it is error to refuse, improperly, to grant a new trial; to set aside a non-suit; or to 
cranta continuance. Itis not perceived that any good reason exists for a distinction 
between the case in which the Circuit Court refuses improperly to set aside a non- 
suit, and that in which a new trial is improperly granted. In neither case are the 
tights of the parties concluded, or an injury necessarily and irreparably sustained by 
tle unsound exercise of the discretionary power of the Court. In both cases it is 
alike certain that the parties are improperly delayed and put to trouble and expense. 

It seems to us, therefore, that the better doctrine is, that where the Circuit Court 
reluses improperly to set aside a non-suit, or where a judgment of non-suit well taken 
s improperly set aside, where a continuance has been improperly refused, or a new 

ial improperly refused or granted, the party injured may seek redress on writ of 
crror in this Court: when the facts are properly preserved in such cases, this Court 

see Whether the Circuit Court has exercised its discretion soundly, and if we 

iid think that has not been done we have then the means of redressing the wrong 

vy reversing the judgment and placing the parties upon the ground they were com- 
led to abandon or were not permitted to occupy. This makes it necessary to look 
wintely into the record of the first trial which had been thought unnecessary on 

‘first decision in this Court, in order to determine whether, upon the merits, the 

w trial was or was not improperly granted: the facts are sufficiently stated in the 

pinion delivered on the first argument of this cause. At the trial the defendants 
moved the following instructions : 

lirst. If the jury find from the evidence that at the time the contract was made 
for freighting the four boats mentioned in the deposition of Stephen B. Thrasher, 
there Were one or more persons in partnership in the ownership of the boats freight- 

!, the plaintiff cannot recover in this action. 

361) Second. If the jury find from the evidence that the boats were built by the 

laintiff and another person or persons, in co-partnership as joint owners, it must be 
presumed that such co-partnership and joint ownership continued to the time of ma- 
king the contract for the freight of said boats, and the plaintiff cannot recover, unless 

is proved to the satisfaction of the jury that such partnership was dissolved, and 
‘hat said plaintiff at the time of making the contract for freight was sole owner of 
‘he three boats numbered one, three and four. 

Third. If the jury find from the evidence that the plaintiff was not the sole owner 
{the four boats freighted, and that the contract for freight was entire for the whole 
tour boats, the plaintiff cannot recover in this action. 

Fourth. If the jury find from the evidence that the contract made by Thrasher with 
‘he defendants for freight, was entire for the whole freight, then the plaintiff cannot 
recover in this action, if it appears to the satisfaction of the jury, that any one or 
nore of the boats belonged to any person other than the plaintiff. 

Fifth. If the jury find from the evidence that any person other than the plaintiff 
was the owner of one or more of the boats, and that such owner and the plaintiff 
put their boats together for the purpose of being freighted and navigated together, 
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and Thrasher was the agent of all the owners, authorized to engage freight for all 
the boats in one contract, that he did make a contract entire for the whole freight, 
and navigated and conducted said boats together in one adventure or voyage, the 
plaintiff cannot recover. 

Sixth. If the jury find from the evidence that the contract for freight was made by 
Thrasher as agent for the plaintiff, and not of any other person ; and that such con- 
tract was entire for the freight of the whole four boats, then the jury ought to allow 
to the defendants a credit for the value of the lead not delivered, unless it appear to 
the satisfaction of the jury that the lead was lost by the unavoidable dangers of the 
river. Which instructions the Court refused to give, but instructed the jury as fol- 
lows : 

(362) First. The ownership of the boat or boats gives the right to recover the 
freight. 

Second. That although the contract was made by Thrasher at the same time with 
defendants for freighting all of the four boats, yet the contract enures for the benefit 
of the owner or owners:respectively, and each separate owner may recover against 
the defendants. 

Third. That the question to Thrasher whether the boat was lost by the unavoidable 
accidents or dangers of the river was an improper one, and he was not competent to 
decide that point; and that such question and answer ought not to go the jury. 

Fourth. That if the jury find from the evidence, a partnership between plaintiff 
and one or more persons as to the ownership of the boats in the declaration mention- 
ed, they ought to find for the defendants. 

The defendants excepted to the opinion of the Court in refusing to give the in- 
structions prayed for, and also in giving the instructions which were given. The 
plaintiff then prayed the Court to give the jury the following instructions : 

First. That if the jury should find that Whiting Johnson was the only person 
known to the defendants at the time of making the contract for freight, but that Smith 
was the owner of one of the boats, Smith can sue for the freight which his boat car- 
ried, and Johnson for the residue of the freight. 

Second. That no damage which the defendants may have sustained by the sinking 
of flat boat number 2 can be off-set in this action. 

Third. That the plaintiff is entitled in this action to recover the amount of freight 
agreed upon for so much lead as he delivered at St. Louis, deducting what has been 
paid tohim. Which instructions were accordingly given and excepted to by the de- 
fendants. 

The jury found a verdict for the plaintiff, which, upon motion of the defendants’ 
counsel, was set aside and a new trial awarded, to which the plaintiff excepted ; and 
it is now to be seen whether or not the new trial ought to have been granted on the 
(363) ground that the Circuit Court erred in giving or refusing to give instructions. 

The defendants’ first instruction was properly refused, the law applicable to ships 
and sea-going vessels, is no way applicable to flat boats and fresh water craft. Ships 
and vessels are registered in their owners’ names, and are known to be navigated for 
the benefit of the owners, by persons employed for that purpose, who have rarely 
any interest at stake beyond their stated wages, &c. It is just and reasonable, there- 
fore, that the owner of the ship should be entitled to the freight ; but who can know 
the owner of a flat boat? Usually the owner is navigator and carrier, and in that 
way becomes entitled to claim the freight, under his contract to transport or carry, 
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and not because he is owner. This instruction was properly refused for another rea- 
son also. ‘The evidence of partnership related to the building and not to the owner- 
ship of the boats. 

The builder in truth is rarely the owner, and no inference of joint ownership in the 
boats could be drawn from the fact that they were partners in the contract for build- 
ng. Besides, if in general such an inference might arise, it is in this case completely 
ebutted by the proof that one of the joint builders descended with the boats from 
Galena to St. Louis without once claiming or attempting to assert or make known in 
any way his right of ownership. 

Phe defendant’s second instruction was rightly refused upon the same grounds that 

istified the Court in refusing to give the first. 

The defendant’s third instruction is bottomed upon the same mistaken notion that 

wnership in the boat or wagon gives the owner, instead of the person who contracts 
io carry, the right to claim the freight, 

Che defendant’s fourth instruction is like his third. The entire contract with 
lhrasher as the agent of Johnson for the whole freight of the four boats, gave John- 

n who had possession and control of the boats as owner thereof, full right to sue 

x aud recover the freight in his own name, whether the boats did in fact belong to 
iimornot. It was therefore properly refused. 

(364) The defendant’s fifth instruction was also rightly refused. There was no 
vidence that the boats were owned jointly, or that the joint owners or builders put 

.eir boats together for the purpose of being freighted and navigated together. Or 

iat Thrasher was the agent ef any person other than Johnson, or knew any one else 

3 owner, 

rhe defendant’s sixth instruction raises a question on which we now feel no diffi- 

lty, and which shall be considered after we dispose of the other instructions that 

ere given. And first of those given by the Court in lieu of those asked by the de- 
ndants. 
Che first, second and fourth instructions given by the Court were erroneous for the 
asong assigned in, noticing the first instruction refused, and for the same reasons 
which made it proper for the Court to refuse to give the defendants? five first instruc- 
us. The giving of these instructions was inconsistent with the rejection of those 
asked for by the defendants. Being prejudicial to the plaintiff! however, and in accord- 
ance With the previous prayer of the defendants, it does not lie in their mouth to ob- 


ect that they are inconsistent and contradictory. Such they clearly are, but they 


did no injury to the defendants. 

The third instruction given by the Court has no bearing on the question now rais- 
ed. Now as to the instructions asked by the plaintiff. 

The first instruction given on the prayer of the plaintiff was wrong in law, incon- 
sistent with the refusal of the Court to give the five first instructions asked for by 
the defendants, and irrelevant to the matters in proof as well as to the parties in the 
cause. However, as far as it could have any operation, it'was against the interest of 
the plaintiff, and cannot, therefore, avail the defendants. 

The second instruction asked for by the plaintiff and given by the Court, is in sub- 
stance the converse of the sixth instruction asked for by the defendants and presents 
precisely the same question, which we will presently consider. 

The third instruction asked by the plaintiff was inconsistent with the previous in- 
structions given. If (upon the prncine down by the Court) the ownership of 
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(365) the boat gave the right to recover freight, then this third instruction would be 
clearly wrong, since it took the question of ownership entirely from the jury who 
were the proper judges of that fact. But in the view we take of the subject, this 
instruction was well enough, since the proof of partnership which was made could 
in no way affect the plaintiff’s right to sue for and recover the whole freight of the 
four boats. The only question now left to be disposed of, arises on the plaintiff’s 
second instruction which was given, and the defendants’ sixth instruction which was 
refused ; and it is this: 

In an action by the bailee or carrier of goods to recover the freight or price of 
transportation, can the defendant recover by way of set-off as for goods sold and de- 
livered, the value of the goods not delivered? The affirmative is earnestly maintain- 
ed by the defendants’ counsel. He argues thus, that trover would lie in such case 
for the goods not delivered: and that wherever trover will lie, the owner may waive 
the tort and bring assumpsit; and that wherever indebitatus assumpsit will lie for 
goods sold and delivered, a set off may be pleaded, &c. The conclusion is clearly 
and lozically drawn and comes to sound law, but the postulate is false. It is not tru 
that trover would lie in such a case. 

Trover will doubtless lie against a carrier for conversion, but then it must be an 
actual conversion by some illegal assumption of ownership by illegally using or 
juring the property. Something more than a mere neglect or omission to deliver 

8. Burr. 2825, Rossv. Johnson; 2 Salk. 655; Peake’s N. P. C. 49; 2 Saund. 47; ¢. 2. ! 
Bull. N. P. 44; 6 East. 540; Peake’s Evi. 298; 1 Chit. pl. 154. The refusal to de- 
liver may be on the ground that the property was le/t in pledge, or that as carrier he 
detains until the carriage is paid for, and so the refusal being justified would not 
_amount to a conversion. The detention must be wrongful, and how can it be said 
that the party detains wrongfully, when in truth the property has been lost or de 
stroyed by accident ? 

For losses or injuries to property arising from neglect, the owner will not be put 
(366) to his special action, and cannot bring trover. 

So in indebitatus assumpsit for goods sold and delivered, there must be proof of « 
sale express or implied: a naked delivery willnot do. It may have been the defend: 
ant’s own property returned to him; or it may have been delivered in payment of a 
previous debt or as a pledge; or it may have been delivered to a carrier who could 
well account for it in an action on his special contract; where there is a special con- 
tract subsisting and in force, the plaintiff cannot waive it and recover in indebitatu: 
assumpsit. Much reliance has been placed in argument on the case of Floyd v. Wi- 
ley, decided by this Court, 1 Mo. Decisions 430 and 643. That case will not sustain 
the positions taken by the counsel for the defendants. In that case the property had 
been wrongfully detained, under a claim by sale and purchase from a person having 
no title; and the plaintiff was allowed to waive the tort and recover in assumpsit, 
that is, upon the general principle, that where trover would lie, assumpsit will also, 
if the plaintiff may choose to waive the tort. The authorities cited in that case fully 
sustain the principle of the decision. We are of opinion, therefore, that the Circuit 
Court decided correctly in refusing to give the defendants’ sixth and in giving the 
plaintiff’s second instruction. And the mis-direction of that Court in the other mat- 
ters objected being to the prejudice of the plaintiff, afforded no ground for the new 
trial granted to the defendants. Upon the whole matter then, the judgment of the 

Circuit Court is reversed, and the cause remanded with directions to that Court te 
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enter up a judgment for the plaintiff on the verdict of the jury as it was found on 
the first trial. 


(a.) See Martin v. Hays,5 Mo. R., p. 63; Howell v. Pitman, 5 Mo. R., p. 247. 


(367) Bates v. MARTIN. 


|. A payment maie to the payee of a note by the maker, after the assignment of the 
same, and before the maker had any notice of such assignment, is not a good de- \ 
fence to an action by an assignee of the note; and it is immaterial whether the 
note be due and payable or not, when it is assigned. 

*. It is the duty of the maker to look after his note,and to know whether it has been 
assigned, before he pays it. 7 


ERROR to the Circuit Court of St. Louis county. 
Tompkins, J., delivered the opinion of the Court. 


Martin sued Bates in the Cireuit Court of St. Louis county on a note dated the 6th , 
April, 1832, and payable four months after date. The plaintiff below was assignee j 
of the note. The assignment was dated 12th April, 1832. The defendant pleaded, 

First. General issue. 

Second. That he had paid the note to the assignor before the commencement of 
this suit, and before the note was due and payable, to-wit: on the 9th day of May, 
1832. 

Third. That before the commencement of the suit, and before he had any notice 
of the assignment of the note sued on, and before the same became due and payable, 
he had paid to the payee and assignor of the note, the sum of money in the note 
specified. Issue was taken on the first plea, and demurrers filed to the second and 
third. The demurrers were both sustained, and the issue found for the plaintiff and 
jwigment entered up. On the trial of the cause, the note and assignment endorsed 
thereon were read in evidence by the plaintiff, and the defendant read in evidence a 
receipt of the assignor of the note, showing the payment of the amount of the note 
‘o him on the 9th day of May, 1832, nearly three months before it became due. No 
other evidence was offered on either side. A verdict was found for the plaintiff; and 
the defendant moved the Court to set it aside as against law and evidence. The mo- 
tion being overruled, the defendant excepted to the opinion of the Court, and the 
cause comes here for reversal. The questions to be decided are, were the demurrers 
properly sustained ? and was the motion for a new trial properly overruled ? 
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(368) The two questions each bring up.the same point of law to be decided, viz: 
whether a payment made to the payee by the maker after the assignment of the same, 
and before the maker had any notice of such assignment, is a good defence to the as. 
signee’s action. By our statute, bonds, bills, notes, &c., are made assignable, and 
the assignee may sue on them in his own name, in the same manner as the original 
holder could do; and it shall not be in the power of the assignor, after assignment 
made as aforesaid, to release any part of the debt or sums really due on such bonds 
bills or notes; provided nothing in this section shall be so construed as to change the 
nature of the defence in law, that any defendant may have against the assignee o: 


inal assignor; but the said defendant may make the same defence against an; 


orig 
such bond, bill or n in the hands of the assignee, that he could have done, if th 
said bond, bill or note had remained in the hands of the person who was the holde 
thereof when the defence accrued, and was sued onhiswame. ‘This note was assigned 
on the 9th day of Apri! , and from that time the statute deprived the payee or 
assignor of the power to release any part of the debt or sum really due: on the 9t! 
day of May, one month after the assignment, Bates pays the sum due on the notet 
the assignor, while it was in the hands of the assignee. 

His defence then accrued while Martin held the note, and it was against the as 
signor. Before he paid, hould have seen that the payee still retained it, and ha 
not assigned it; it is quite immaterial whether the note be due and payable or not 
when it is assigned. n eacl iS is equally the duty of the maker to look aft 
his note, and to know that he pays his money to whomit is due. It is the opinion « 
this Court, then, that the Circu yurt did not err either in sustaining the demurrer: 


r in its finding o issue for the plaintiff. Its judgment is therefore affirmed 
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\ defendant suffering judgment to go by default against him in the Justice’s 
Court, is not entitled to an appeal without first moving to set aside the judgment 


by default. ‘The 2d section of the act of 1826, regulating proceedings in Justices’ 
’ 


rts, and which allows appeals “in all cases,’ does not repeal the proviso to the 


+ 


zd section of the act of the revised code, entitled “An Act establishing Justices’ 





















Quere? Whether a summons requiring a defendant to answer Thomas Barnett & 
—— Ivers is not good ? 


\ppearance in a cause waives defects in the summons, 











ON ERROR from St. Louis Cireuit Court 


n of the Court. 









laintiffs in error bronght suit against the defendant in error, before a Justice 





‘ault, from which the defendant appealed to the 
Court, where the judgment by default was set aside or reVersed, and the plain- 


error now prosecute their writ of error in this Court to reverse the judgment 





t Court. The « inal summons served on the defendant required him to ap- 
answer Thomas Barnett & —— Ivers, &c.; the defendant appeared, and 

1 contin 3, not pearing on the day set for trial, a judgment by de- 
endered ag t him, which upon motion and cause shown by the defend- 

yn the next day e; the cause was afterwards submitted toa jury, 

! le to avre ma verdict, were discharge i by the consent f parties ; 


he appeal 











ime of Ivers, 


he Jus- 


. . ' < £09 D> 6c 4} : seated x 
} | tev. Code, p. 481, sec. 22, “ that ne appeal shall 
wed in any case where the lrment shall have been rendered by default, or 


uit, unless the Justice of the Peace shall first have refused to grant to the 
aggrieved, a new trial, if the same be applied for within twenty days from the 
tion of the judement. The counsel for the defendant in error contends that this 
sion of the Rev. Code is repealed by the act of the General Assembly passed on 
&6* 
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the 23d Dec., 1826, entitled “ An act supplementary to an act entitled an act estab- 
lishing Justices’ Courts and regulating the collection of small debts,” (sess. acts, p. 
33,) the 2d section of which provides that in all cases within the jurisdiction of a 
Justice of the Peace, any person or persons who may think himself or themselves 
aggrieved by the judgment of said Justice, may by himself or agent have liberty to 
appeal therefrom within ten days thereafter, and the bond or recognizance required 
by law to be entered into, shall be given on the day the appeal is granted. The 221 
sec. of the Rev. Code containing the proviso above recited, is in nearly the same 
words. The only difference is, that the act of 1825 allowed twenty days for taking 
the appeal, and fixed ne time for entering into the recognizance ; the time is short. 
ened by the act of 1826, to ten days, within which the appeal may be taken, ani 
requires the recognizance to be given on the day the appeal is cranted ; the objects 
of the second act are obvious enough, the provisions are no way inconsistent, and it 
seems to us clear that the proviso to the 22d sec. in the Rev. Code is uot repealed o: 
affected by the act of 1826; the first point is therefore ruled for the appellants, an/ 
(371) this would render it unnecessary to decide the second point. But as the law 
is very clearly with the appellants on this point also, it seems best not to pass it by 

This objection to the summons, if indeed it could have been raised at any tim 
(which may be doubted, 7 Peters, 431,) was certainly waived by the repeated ap- 
pearance of the defendant and the proceedings before the Justice. The judgment ¢ 
the Circuit Court is therefore reversed, and the cause remanded. 


BALDRIDGE »v. Bryan. 


tx an action for goods sold and delivered, the testimony showed goods sold to the 
amount of $130 only, and the receipt of considerable sums of money by the defeni- 
ant from the plaintiff; the verdict was for $230; held that a new trial should har 
been granted, as there was no count in the declaration to which the evidence { 
money received was applicable. 


APPEAL from the Circuit Court of Crawford county. 
W’Gir«, C. J., delivered the opinion of the Court. 


This was an action of assumpsit for goods sold and delivered, brought by Bry 
against Baldridge. On the general issue the parties went to trial ; verdict and ju 
ment for the plaintiff for $230. The appellant made two points in the case; . 
first is, that the verdict does not find the issue. The verdict is, that the jury finds 
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plaintiff has sustained damage, as alledged in his declaration, to the amount of $230. 
We will pass this point for the present, inasmuch as we are of opinion that the 
Court erred in refusing a new trial. 

The testimony on the part of Bryan shows goods sold to Baldridge to about the 
amount of one hundred and thirty dollars, it also shows that Baldridge received 
money of Bryan to a considerable amount; but the witness does not know how 
much, but there is no count in the declaration on which this evidence could be ap- 
plied. The jury must however have founded their verdict to the amount of $100 on 
(372) this sort of testimony, a new trial ought to have been granted. The judgment 
is reversed, the cause is remanded to the Circuit Court for a new trial. 


BaRRY v. JOHNSON AND JOHNSON. 


In an affidavit to set aside a judgment by default, the defendant should state that he 
has, or that he believes he has, merits; and should moreover set forth what evi- 
dence he expects to produce to sustain his case. 


APPEAL trom the Circuit Court of St. Louis county. 
l'ompxins, J., delivered the opinion of the Court. 


The appellees brought their action against Barry, to recover the possession of some 
slaves charged to be in his possession. 

he defendant failing to plead within the time required by the statute, the plaintiffs 
took judgment by default; afterwards the defendant moved the Circuit Court to set 
aside the judgment by default, for reasons assigned in an affidavit filed by him ; the” 
Court overruled the motion, and he appeals to this Court. 

The defendant, in his affidavit filed on his motion for a setting aside the judgment 
by default, states that he came into possession of the slaves sued for as administrator 
ot John Hartnett, deceased, and now holds them as administrator of such deceased ; 
the defendant knows that Hartnett held such slaves for about three years before his 
death, and said defendant had held the same about six or seven years since the death 
of said Hartnett, and caused an inventory to be made of them and filed as of the 
property of the deceased; the affiant thought it his duty to defend the suit, and in- 
intended to do so, and for such purpose, soon after the commencement of the suit, he 
employed counsel to defend it, and that his counsel had informed him he had forgot 
his engagement, and therefore he had failed to put in a plea. 

(373) The defendant does not state in his affidavit, either that he has merits or 
that he believes that he has; on the contrary he states facts which may well be true, 
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and yet he may have no merits. The second count of the declaration makes the 
statement of such a case as the affidavit does, showing that the slaves sued for had 
been delivered over to Hartnett to be by hirn retained till some time about the year 
1832, and then te be delivered to the plaintiffs. In sucha case as this is, the Court 








will expect the defendant on motion to set aside a judgment by default, to state in 





















his affidavit that he believes he has merits, and what proof he expects to preduce to u 
sustain his case. The Circuit Court, it is thought, has committed no error in refusing th 
to set aside the judgment by default. Its judgment is therefore affirined It 
3a 
3 373 
155 _500 
I'he Clerk of the Circuit Court has authority to issue an execution on a transcript 
of a judgment of a Justice of the Peace, filed in his office. 
3. What is clearly implied by a statute, is as mucha part of the statute as if e 
pressed in words. 
3. A recital in an execution issued by a Clerk of a Circuit Court, on a transcript of z 
judgment of a Justice, that execution had been issued by the Justice, and return- 
ed by the Constable not satisfied for the want of property, is not evidence of these Ri 





tacts. 










$. In an action of « tment, broucht to re er land sold under an execution is- 

sued by a Clerk of a Circuit Court on a transcript of a judgment of a Justice, it is i 

essential, to make title in the plaintili, that he prove that execution had been issued é 

by the Justice, and the proper return made theréon by the Constable, before th sn 

*xecution was issued by the Clerk of the Circuit Court; the record of the Justice : 

s evidence of these facts. (Note a.) the 
issu 
ke. 
tl] 





Munday for a lot of groun 







in the city of St. Louis. There was a verdict and judgment for the defendant. It it 
374) appears by the record that Alexander Scott and William K. Rule obtained a M 
judgment before a Ju » of the P sinst James Malloy, for the sum of ninety 1 th 
lollars and costs; which judgment was obtained on the 26th day of October, 1829, co 
ind that the plaintiff filed a transcript of the judgment and proceedings before the W 
Justice of the Peace, in the Clerk’s office of the Circuit Court of the county of St. are y 
Louis. That the Clerk issued an execution thereon, which execution was levied on exec 





the lot in question, which was sold as the property of Malloy. Scott and Rule be- 
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Munday. 


came the purchasers, that they afterwards by deed sold the same property to Coone, 


the present plaintiff. 


aforesaid. 


It does not appear by the transcript filed, that any execution 
had been issued by the Justice before the execution had issued from the Clerk as 


That in the execution issued by the Clerk, he recites the fact that the 


transcript had been filed in his office, and that an execution had been issued by the 


Justice of the Peace, and that no goods or chattels had been found by the Constable, 
ind no satisfaction was had on the judgment of said Justice. 


The Clerk’s execution 


therefore commands the Sheriff to levy upon the lands and tenements of said Malloy. 


It appears also that Munday, the defendant, claims under Malloy. 


From this state 


f facts, the defendant’s counsel prayed the Court to instruct the jury, that the plain- 


tiff could not recover; which instruction was given, whereupon the defendant had 


udgment. 


The point raised in the instruction is this: 


whether the plaintiff must 


not prove upon the trial that an execution had issued by the Justice of the Peace 


ipon the jadgment by him rendered, before he was entitled to have execution on the 


same from the office of the Circuit Court. 


ficiently appears by the recital of it in the Clerk’s execution. 


The plaintiff insists that if necessary, it 


He insists again 


it it need no where appear in evidence, and if the fact was so, that no person can 


take advantage of it but the defendant in execution; and that he can only do it by 


otion in the Cirenit Court to set aside the execution issued by the Clerk. 


By the 


th section of the aet respecting the Justices’ Courts, it is enacted that any person ob- 


75) taining a judgment before a Justice of the Peace, for any sum above ten 


lollars, may file a transcript of such judgn 


su 


1ent in the office o 


£ +h 


t 


we 


Clerk of the Cir- 


Court of the county where the judgment was rendered; which shall from the 


f filing of such transcript have the same lien on the real estate of the defendant 


} 
} 


idgment rendered in the Circuit Court. 


Provided no execution shall issue out of 


e Clerk’s office until an execution shall have issued by said Justice, and the Con- 


‘able or other person to whom the same may be directed as aforesaid, shall have 


turned that no goods or chattels of the defendant are to be found in his township. 


Revised Code, 184, 


It is. first objected by Mr. Spalding for the defendant, that the 30th section above 


ecited gives no authority to the Clerk to issue an execution at al]. 


the Court are of opinion that the execution may well issue. 


Upon this point 


It is true that the sec- 


tion aforesaid does not say that an execution shall issue, but it says that the Justice’s 


judgment, when filed, shall be a lien; for what purpose would it be a lien unless 


there were some means to enforce it. 


The section says, “that no execution shall 


issue from the Clerk’s office until one has been issued by the Justice of the Peace,” 
Ke. Itisclear that the Legislature were of opinion that they had given the power 


‘0 the Clerk to issue an execution, otherwise for what purpose would they have used 


this mode of expression ; can any one fairly doubt that the Legislature intended any 


4 


iing else but that an execution should issue? 


It is a rule that that which is clearly implied by a statute, is as much a part of the 
statute as if the same were expressed in words. 


Mr. Bates for the plaintiff contends that the Clerk is entirely competent to certify 
n the execution, that an execution had been issued by the Justice, if it appears of 


ecord to be so. 


We are of opinion that he is not entrusted by the law to certify any such fact, nor 
are we sure that he is bound to inquire into the fact when he is called on to issue an 


éxecution 5 but perhaps the better practice is for him to satisfy himself that an exe- 



































































































































































































SUPREME COURT OF MISSOURI. 


Fulkerson v. Steen. 


(376) cution had issued, as required by the statute, before he acts. ‘The law expressly 
forbids an execution to issue until one has issued from the Justice. 

We consider the existence of this fact to be essential ; the law makers had an un- 
doubted right to prescribe the terms on which the execution might or should issue, 
and when they have done so, no one can dispense with those terms. With regard to 
property attached, the law requires that before the property is sold, the plaintiff must 
give bond and security. Can any one pretend that any sale of the property would 
be of any value in law, unless the bond were given? If the existence of the fact is 
essential, the next inquiry is, how shall it be made to appear? We think it must be 
proved by the party who seeks and claims an interest under it ; the mode of proof is 
easy and plain, the record of the Justice would prove it. But the plaintiff’s counsel 
argues, that at best the want of the execution is only an irregularity which cannot 
be taken advantage of by any one but the defendant in the original action, and he 
cites a case from Johnson’s Reports, where an execution issued on a judgment after 
a year had expired without a scire fucias to revive: in that case the Court held that 
the want of a revival was a mere irregularity, and refused to permit a party who was 
no party to the original suit, to take any advantage of the irregularity. The law is 
clearly so; it allows in that case the execution to issue, subject to be quashed, but 
says the execution is good till quashed: in the case before us, the law says the exe- 
cution can have no existence. We are therefore of opinion that the Court did not 
err in requiring proof on the trial, that the execution had been issued by the Justice, 
&c. The judgment is affirmed. 


(a.) See Burk v. Flournoy et al., 4 Mo. R., p. 117. 
Jones v. Luck, 1° & 8 64. 


(377) FULKERSON, ADMINISTRATOR OF CLAY, v. STEEN. 


1. In an action on a penal bond conditioned to be void on payment of a less sum ata 
day certain, the plaintiff must, in his declaration, set out the condition and assige 
breaches. 

2. A penal bond conditioned to be void on payment of a less sum at a day certain, 
and the performance of other things, is not within the ist section of the act con- 
cerning penal bonds, and in an action thereon, the plaintiff is not bound to set out 
breaches in his declaration, but may if he chooses. 


APPEAL from St. Charles Circuit Court. 
M’Girk, C. J., delivered the opinion of the Court. 


Fulkerson, administrator of Clay, brought an action of debt against Steen on 4 
bond subject toa condition, without setting out any part of the condition, for the 
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failure to do so, the defendant demurred; the Court sustained the demurrer and gave 
judgment for defendant. The bond declared on is for four hundred and twenty-four 
dollars ; tae condition of the bond is, that whereas Steen has heretofore hired of 
Fulkersen three negroes, at the rate of two hundred and twelve dollars for one year, 







0 and the said Steen binds himself to pay said sum, and to find said negroes in suffi- 
t cient clothing, bedding, to treat them properly, to pay the taxes, and at the end of 
d the year to return them to Fulkerson, administrator of Clay. Now if said Steen 
is shall well and truly pay and perform the the things above mentioned, then the above 
e obligation to be void, &c. 
is The question raised in this case is whether the plaintiff was bound in his declara- 
el ‘ion to set out the condition of this bond and assign breaches thereon. There can 
ot ye no doubt that at common law he was not bound todo so. Whether he was bound 
ae to do so by the statute, we will now examine. By the first section of an act of the 
e General Assembly, passed 27th June, 1821, Rev. Code, 615, it is enacted that in all 
at sctions brought upon bonds or bills in which there is a condition to be void on the 
‘as payinent of a lesser sum at a day certain, if the defendant shall bring into Court all 
is he principal, interest and costs of such action, the money so brought in shall be 
ut eemed a discharge, and the Court shall give judgment accordingly. The section 
ce- 378) then proceeds to say, that “in all actions brought on such bonds, the plaintiff 
not siiall set out the condition in his declaration and may assign as many breaches there- 
ce, nas he shall think proper, and if judgment be rendered thereon, the judgment shall 
be for the sum really due, &c. 
itis insisted by Mr. Geyer for the appellant, that the bond declared on is not 
within this section, because this condition is for the payment of a lesser sum and for 
the performance of several other things. We have no hesitation in deciding this po- 
sition to be correct; the condition is so, and therefore not within the first section of 
the act. We will now examine if the bond comes within the second section of the 
tct: the language of this section is, “that all actions upon any deeds or bonds for 
ay penal sum for non-performance of any conditions, covenants or agreements in 
any indenture, deed or writing contained, the plaintiff may assign as many breaches 
as he may think fit, and the jury upon the trial of such breaches may assess dama- 
ges,’ &c. Weare of opinion that although the bond sued on is embraced by this 
section, yet the plaintiff is not in this case, as in cases arising under the first section, 
bound to set out his breaches in the declaration ; the first section says he shall do so, 
this section says he may ; the first section is for the benefit of defendants in cases to 
which it extends, the latter is for the benefit of plaintiffs as to the cases to which it 
id extends, and the plaintiff may, if he chooses, assign breaches. The judgment of the 
sig 


Vireuit Court is reversed; the cause is remanded for further proceedings. 





SUPREME COURT OF MISSOURI. 


Easton & RuSSELL v. COLLIER. 


(379) 







eS tl 


alledged to have been obtained by fraud, will not avail the defendant. 
2. Where a defendant files his pleas and puts in his answer to a bill at the same 


© 


time, and the pleas are overruled, itis error to take the bill for confessed; the 
course should be to take the bill for confessed as tu so much as was unanswered, 
and to set the cause for hearing on so much of the bill as was answered and the 
answer. 
Louis county. 


APPEAL in Chancery from the Circuit Court of St. 


J., delivered the opinion of the Court. 





Collier states in his bill that sometime in August, 1820, Easton obtained a judy: 
ment in his own name in the Circuit Court of Lincoln county, against one Prospec: 


ay K. Robbins, in an action of debt on a note of said Robbins to said Easton, whic 


yr $1731 
amounted to $58 44 as nearly as the complainant can recollect; that the process i 


ottle became the bail! of Robbins 


note was fi 86, that sum being the amount of the debt, and the damages 


1 Almond ( 
), said bail came into the Circuit Court: 


this suit 


was a Capias, ad that lra at 


° that on or about the Sih August, 182 
yunty, and surrendered Robbins in discharge of themselves; that on the 


Lincoln c 
hua N. Robbins appeared in Court and ac 


Prospect 


suit against him and recovered judgment 


same day tue complainant and one J¢ 


themselves bail for said 


} 


knowledged 


le liab 


and made tl 


K. Robbins; that the complainar' 


titule d 


The « omplainant further states that on 10th Api 


being ma le as bail, Easton in 


re money by execuuuon. i 


1820 said Easton commenced another suit against said Prospect K. Robbins ona: 
rmer; that the form of the last was like the 


unt as the fi 


other note for the same ame 
former, debt, and the process also a capias ; that afterwards on 7th August, Robbins 
the defendant, the process in the cause not being served, came into the said Circuit 
Court of Lincoln county and consented that judgment should be entered up agains 
lollars and twely 


him for the debt and damages, the last amounting to forty-one « 
cents ; that Easton failing to make the money on judgment against Robbins, con- 
(380) menced another suit on the same recognizance against the complainant an! 
Joshua N. Robbins in the Circuit Court of St. Charles county, pretending that 
was a recognizance entered into by the complainant and said Joshua N. Robbins, 
bail in the second suit above mentioned; and the complainant then avers, that he dil 
not become bail for said Prospect K. Robbins in the second suit instituted against 
him by Easton; the complainant further states that he pleaded to said suit, that ther 
was no record of such recognizance, and that issue was taken on that plea; that o 
the trial of this issue, Easton produced in evidence a transcript of the record of 4 
judgment rendered in Lincoln county against said Prospect K. Robbins on the no 
secondly above mentioned, in which transcript was embodied the transcript of th 


recognizance entered into by the complainant in the first action against Robbins 


1. A former recovery pleaded in bar toa bill for relief against a judgment at law, 
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above mentioned; that on this evidence the Circuit Court of St. Louis county, to 
which the cause had been removed, entered up judgment against him for the sum of 
$254) 55, debt and damages, as well as the costs, and that the money had been paid 
by him to the Sheriff on execution, who has paid the same over to William Russell, 
assignee of said Easton. The complainant then charges that either the Clerk of the 
Circuit Court of Lincoln county must, by mistake or f.aud, have copied the said recog- 
nizance into this transcript: or that Easton having obtaii.e1 several transcripts of the 
record in both cases against said Robbins, or parts thereof, has put them together and 
in that manner made up the transcript of the record so shown in evidence as afore- 
said. Ile then charges that Easton had knowledge of the mistake or fraud of the 
Clerk in inaking out the record; and that Russell received the money as trustee of 
Easton, and concludes by praying that Easton and Russell may answer; and for re- 
lief. ‘Lo this bill Easton files three pleas. 

First. ‘Taat he had before sued the complainant at law on the said recognizance 
and had judgment against him in said suit. 

(381) Second. ‘That he sued complainant or said recog iizance and that the com- 
plainaut pleaded mul tiel record, on which an issue being made up, a trial was had, 
and the Court found there was such reco:d; and concludes by averring that he did 
not by procuring several records and putting together parts thereof, make up the 
record g.ven in evidence as in the bill stated, and that he had no knowledge of any 
fraud, mistake or miscunduct of the Clerk of the Circuit Court of Lincoln county in 
making out the transcript as alledged in the bill of complaint. 

Third. Taat there is such a record ot recognizance in Lincoln Circuit Court as is 
averred in the declaration. 

When this cause came before this Court on another occasion, it was on demurrer 
to the bill for relief, and the Court then decided that the former recovery pleaded in 
bar in the first and second pleas could not avail Easton. See the opinion delivered 
at April term, 1829. Russell pleads the same as Easton, and denies all fiaud or col- 
lusion. As to so much of the second plea as denies that he did make the record sued 
on, by putting together several parts of the record of the two causes as suggested in 
the bill; this is precisely what the defendant, by the former decision of this Cout, 
was required te swear to. By the same decision he was required to state on oath 
what is contained in the third plea. These three pleas are then bad in the opinion of 
this Court. The Cireuit Court then, we think, committed no error in overruling 
these pleas. 

But that Court ordered that the bill be answered, or the same should be taken as 
confessed against them. The defendants had, at the time they filed their pleas, filed 
answers to the bill. The 12th section of the act to regulate proceedings in Chancery 
requires that when the defendants’ pleas shall be overruled or found against him, he 
shall answer the bill immediately, or in default thereof, such part as shall be unan- 
swered shall be taken as confessed. The 20th section requires, that where no repli- 
cation is filed as in this case, the cause shall be set for hearing on bill and answer. 
It is the opinion of this Court that the Circuit Court erred in taking the bill for con- 
(382) fessed and entering up judgment. The course should have been to take the 
bill for confessed, as to so much as was unanswered, and to set the cause for hearing 
on so much of the bill as had been answered, and on the answer. The decreeof the 
Circuit Court is therefore reversed, and the cause remanded for proceedings in con- 
formity with this opinion. 87 
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Himes v. McKIxney. 


1. An instruction grounded on a partial statement of the facts of a case, is properly 
refused. 

2. If a defendant in trover come lawfully in possession of goods, and afterwaris con- 
verts them to his own use, no demand is necessary. 

3. By means not appearing, an individual becomes the holder of a note payable in 
plank; an agent of the holder receives the plank in payment of the note from the 
maker, and while in the agent’s possession the plank is taken by another: in an 
action of trover by the holder, to recover the value of the plank, the Court correet- 
ly instructed the jury that they had nothing to «lo with the question, whether the 
legal title of the note was in the plaintiff? and if the maker of the note in good 
faith paid the plank to the holder and received his note, the right to the plank was 
vested in the holder. 

4. The holder of a note is prima facie the owner of it. 


ERROR to Crawford Circuit Court. 


M’Girk, C. J., delivered the opinion of the Court. 


An action of trover was brought by Alexander McKinney against Himes, for tak- 
ing and converting to his use fifteen thousand feet of pine plank. The defendant 
pleaded not guilty, verdict and j 1dgment were given for the plaintiff for $160 25. It 


appears by the record that one Blankenship made his note to one Reed, to pay to 


him 15,000 feet of pine plank, that the note afterwards without it being shown how, 
came into the hands of McKinney, that McKinney put the note into the hands of 
one Lynch for collection, and made Lynch his agent for that purpose, that Lynch re 
ceived from Blankenship about 5,000 feet of plank on the note, that then Lynch put 
the note into the hands of one McCutchen, to receive for McKinney the balance, and 
(383) McCutchen did agree with him to receive the balance and convey the same 
down the Gasconade river and to deliver the whole to the plaintiff, that McCutchen 
did receive the balance of the 15,000 from Blankenship, and then received of Lynch 
what he had before received and took charge of the whole. While McCutchen was 
thus in possession, Himes the plaintiff in error, sued out an attachment against Reed 
as an absconding debtor, and caused the same to be levied on the plank as Reed’s in 
the hands of McCutchen: that afterwards Himes took possession of the plank, in- 
forming the Constable that the debt in the attachment was settled, and directed the 
Constable to relinquish his possession as an officer, which he did: that Himes then 
sold the plank to McCutchen and one Samuel Ward, who carried the same down the 
Gasconade river, sold the same on their own account and used the money; it was 
also proved, that during the time the note was in McCutchen’s hands, there was an 
assignment on the same from Reed to McCutchen, that when the note was paid it 
was delivered to Blankenship, who tore his name off and that the note was destroyed. 
That McKinney delivered the note to Lynch as his property. 

On this state of facts the defendant moved the Court to instruct the jury, if they 
believe from the evidence the defendant ordered the Constable to levy on the plask 
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in the custody of the plaintiff’s agent, and without having injured or removed the 
same from the place where it was when levied on, and that the same was returned by 
the defertdant to the plaintiff’s agent, then they can only find for the detention and 
not for the value. The Court refused this instruction and rightly too, because this 
instruction as asked, does not go to the whole case; there was farther testimony 
showing the defendant’s acts did not stop here; he sold the plank as his own after the 
attachment was raised. 

The defendant then asked the Court to instruct the jury, that if they believe the 
defendant came into possession of the plank by legal means, then the jury must find 
for the defendant, unless they also find the plaintiff, before he brought his suit, made 
+ demand of the plank of the defendant, which instruction the Court refused. This 
(384) instruction was correctly refused, because the law is, that although the defend- 
ant in trover became legally possessed of the goods, yet if he actually convert them 
to his use, then no demand is necessary. The Court then instructed the jury that 
the defendant had given no evidence to show that the property in the plank was in 
any other person than himself. This instruction though unnecessary and uncalled 
for, was in point of fact true. Possession by the plaintiff or his agent was sufficient 
toentitle him to recover. This rule as applied to this case was correct. The third 
instruction given was, that if the defendant converted the plank to his use, by selling 
and permitting it to be removed and the plaintiff was in possession of his own pro- 
perty, the jury should find for the plaintiff. This instruction was correct. 

Fourth. That they have nothing to do with the title of the note, whether the leg&l 
title was in the plaintiff or not. ‘ 

And fifth. That if the debtor chose to deliver the plank to the plaintiff in good 
faith and receive his note, the right of the plank vested in McKinney. These in- 
structions were unquestionably correct as applied to this case, because the plaintiff 
was prima facie the owner of the note. 

McCutchen never claimed it, undertook to be the agent to receive the plank for 
the plaintiff and did do so. Himes as far as we can see, had no earthly title, yet he 
sold the plank. 


We cannot see any reason to reverse the judgment. It is therefore affirmed, with 
costs, 
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(385) Gorpon v. Duncan. 


A negro on recovering his freedom, is en'itled from his claimant to the value of his 
£ services, or the wages he may have earned during the pen lency of his suit, though 
it ae the claimant may have helt him during that time by virtue of an order of the 
ie: Court; and trespass and false imprisonment is the proper form of action to recover 
the value of his services, or the wages earned. 
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APPEAL from Circuit Court of St. Louis county. 





M’Girk, C. J., delivered the opinion of the Court. 






The plaintiff Gordon brought an action of assault and battery against the defend- 
ant, in which judgment was rendered for the defendant. In this case there was a spe- 
cial verdict, which verdict finds, that in May, 1830, the plaintiff brought his action 
under the statute for freedom against Coleman Duncan, that the Court made an order 
and under that order the plaintitf was hired out during the pendency of the suit until 
some time in April, 1831, when on motion of Coleman Duncan the Court made an 
order, of which the following is a copy: “Ralph v. Coleman Duncan.” “It is or 
dered by the Court, that Ra!ph the plaintiff in this case be delivered by the Sheriff 
to James Duncan or to Coleman Duncan on their or either of thei entering intoa 
recognizance with sufficient security in the sum of six hundred dollars, conditioned 
that the said Ralph the petitioner shall at all times during the pendency of this suit 
have reasonable liberty of attending his counsel, and that the said Ralph shall not be 
removed out of the jurisdiction of this Court, and that he shall not be subject to any 
severity of treatment because of his application for freedom.” The Court farther 
finds that said James dd, with Robert Duncan as his security, in April, 183), enter 
into a recognizance agreeably to this order, and that thereupon the Sheritf of St. Louis 
county did deliver Ralph into the possession af James Duncan and that James Dun- 
can delivered Ralph to Robert Duncan in April or May, 1831, and that Robert Dun- 
can kept and detained Ralph as the slave of Coleman Duncan until March or April, 
1832, and that the services of Ralph, while thus kept, were worth the sum of ¢100. 
(336) The Court further find, that in the spring of 1832, Robert Duncan hired Ralph 
to one Lawrence as the slave of Coleman Duncan; that Ralph worked with Law- 
rence at seventy-five cents per day till his wages amounted to. $50, which sum was 
paid to R. Duncan for the hire of Ralph. The Court also find that in the suit com- 
menced by Ralph against Coleman Duncan as aforesaid, judgment was rendered by 
said Court at the November term thereof, 1833, and that by that jadgment Ralph was 

. declared to be free, and that he was liberated ax to the said Coleman Duncan and all 
persons claiming under him. Whereupon the Court gave judgment for the defendant 
in the Court below. 

But one questian is raised by the parties in this case, which is, can the plaintif, 
under these circumstances, maintain an action of trespass and false imprisonment, 

and give the wages in evidence. 
To prove that this position is correct, no authorities have been cited on either side, 
both parties rely on the general principles of law as applicable to his side of the case 
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Mr. Geyer for the defendant contends, that in this case the party had a right to the 
possession and service of the plaintiff by authority of the law, and that in every such 
case, no action of false imprisonment will lie. He likens this case to a case of tem- 
porary indentures, &c, 

On the other side, Mr. Bird for the plaintiff insists that the order of the Court after 
the first order was made, was void and without authority. We are inclined to this 
pinion; but we think let that matter be determined either way, still the question must 
jotand cannot depend on the right of the Court to make the order when itd:d.  Inour 
pinion the whole question is this, was the plaintiff free at the time the defendant had 
him in possession? If he was, then he is entitled to recover. It is true that in 
very such case, nothing more than wages ought to be allowed, nothing for indignity, 
masmuch as the person claiming the slave might well suppose the plaintiff was 
i slave; but if a case should arise where the defendant well knew he had no 
right to the plaintiff as a slave, and the act on his part was wanton, fraudulent 
ind wicked 3 we see no reason why vindictive damages might not be given; but 
387) We have no evidence of that kind in this case, nor is that a question now. 
Suppose an action of assumpsit were brought instead of the present one, might not 
the defendant object that the p!aintiff was put into his hands by the Court and the 
law, and therefore no promise would arise on his part? We think he might, and it 
would be no more clear in such case whether assumpsit or trespass would be the ap- 
propriate action than it now is. Are we to understand the defendant that no action 
itall will lie? If this is his argument, we cannot sustain such doctrine. If it were 
ioubtful whether assumpsit or trespass should be preferred, that would be a good 
reason to allow the present action, the plaintiff having used it and the Court not be- 

x able to determine he has been wrong in his selection. But the truth is, false 
iuprisonment is the right action as seems to us; the plaintiff was imprisoned and all 
the Court did was to provide a security that the plaintiff should be forthcoming for 
the purposes of the suit; no change was made as to the right of freedom and slavery. 
Now if the plaintiff should sue the Sheriff for the time he had him, the Sheriff might 
well say he only acted in obedience to the order of the Court, and that wou!d pro- 

ct him asa trespasser. Yet in assuinpsit he might be compelled to pay over the 
money, if the plaintiff shall establish his freedom, for in that ease the statute express- 
lysiyshe shall do so. We cannot see in what way any principle of law is violated 
by allowing the present action to prevail. We are therefore of opinion the judgment 
f the Cireuit Court ought to be reversed, aud the same is reversed 3 and this Court 
proceeding to give such judzmeut as the said Court ought to have given, do find the 
{efendant guilty in manner and form as alledged in the the plaintiff’s declaration. 
And as to the second plea of the defendant above pleaded, this Court find that said 
Ralph is not and was not a slave as alledged by said plea. We assess the plaintiff’s 
damare to the suin of one hundred and fifty-three dollars, &c. 
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(388) Jones v. RELFE, ADM’R OF STEPHENS. 












A return of the service of a petition and summons in these words, viz: “served the 
within writ of petition and summons on Augustus Jones, by giving a true copy of 
the same to him in Caledonia, Bellevue township, October 26th, 1833, J. C. John- 

son, Sh’ff,” is sufficient. 







APPEAL from the Circuit Court of Washington county. 









Tompxins, J., delivered the opinion of the Court. 


Relfe sued Jones by summons and petition according to a statutory provision, and 
had judgment by default ; Jones moved the Court to set aside the judgment, assigning 
for reason that the petition and summons had not been served according to law 








His motion was overruled, and he appeals to this Court and assigns for error, 





First. That the summons is insuflicient. 
Second. That the petition and summons was not served as required by law. 
First. The sufficiency or insufficiency of the summons was not submitted to th: 







decision of the Circuit Court; on iooking into the record we find there is a summons 






and as the Circuit Court was not required to pass on it, we will not pry into it for de- 





fects merely formal. 
. Second. The return on the writ is, “ served the within writ of petition and sum 






mons on Augustus Jones, by giving a true copy of the same to him in Caledonia, 
Bellevue township, Oct. 26th, 1833: signed J. C. Johnson, Sh’ff.” It is contended 






that the return ought to show, 
First. That the Sheriff gave the defendant a cepy of the writ and a copy of t! 







petition. 
Second. That Caledonia and Bellevue township are in Washington county, ani 






they not being stated to be so, the return ought to be considered as if those place 











had not been named. 
Third. That the return ought to show that the writ was executed by the Sheriff 





Washington county. 
First. We are of opinion that the language of the return shows with sufficient 


ere: 






certainty, that a copy of the petition and a copy of the summons were given to t! 





(389) defendant by the Sheriff. We know our Jaw recognizes no writ called a peti 






tion and summons, and we also know that the summons is required to be sent ou! 





with the petition by the Clerk, of which summons and petition the Sheriff is re- 






quired to deliver a copy to the defendant. We will therefore reject the words “ wr 





of,” and the return will then read thus, “ served the within petition and summons,” 
&c., which is a very good return. The rejection of the words “ writ of,” is not ur 







reasonable, for they mean nothing where they are. 

Second. We will not presume facts to make a Sheriff guilty of a breach of duty; 
but we will presume that such places as Caledonia and Bellevue township are founé 
If any one is injured by a false return of such facts, he has his reo 











in his county. 
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edy. The case of Charless and Marny, cited to support this objection, is not in 
point. In that case the Constable returned the writ, was served “ according to law,” 
and it was decided that the return ought to show how and where it was served, as 
the law reserved to the Court the right of deciding whether it were lawfully served. 
The law required the officer in his return to state where he served the writ as a 
check on him, that it might be more easily ascertained whether he charged too much 
for travelling to serve process 3 a reason which no longer exists. 

Third. The writ being directed to the Sheriff of Washington county, it would be 
a violent presumption that some other Sheriff had served it; this objection is also we 


think ill founded. We are then of opinion that the judgment of the Circuit Court 
y»ught to be affirmed, 


590) JonEs & JoNEs v. SNEDECOR, ADM’R. 
1. A bond executed to a person as administrator, is an admission of his representa- 
tive character, and the obligor cannot afterwards deny the obligee is administrator. 


:, When two or more issues are joined, it is error to omit finding on any of them, 
otherwise if the issues are immaterial. (Note a.) 


APPEAL from the Circuit Court of Washington county. 
Tomrkins, J., delivered the opinion of the Court. 


This was an action commenced against the appellants in the Circuit Court of 
Washington county, by petition and summons, on a bond given to the plaintiffs be- 
low, naming them Parker Snedecor, adm’r, and Jane Peery, adm’x, of Andrew 
Peery, dec’d. The defendants pleaded, 

First. Payment with a notice of set-off. 

Second. That the wife of Myers Jones, one of the defendants, was a distributee of 
the estate of Andrew Peery, the plaintiffs’ intestate. 

Third. A set-off. 

Fourth. That the plaintiffs were not administrators, &c. 

To the first plea a replication was filed and issue taken; to the second there was a 
demurrer; and a replication and issue taken on the third ; and issue was taken on the 
fourth plea, The demurrer to the second plea was sustained. The matters in issue 
on the three other pleas were submitted to the Court, neither party requiring a jury. 
The Court found the defendants indebted to the plaintiffs in the sum of two hundred 


and twenty-one dollars, the debt in the petition mentioned, and assessed their dama- 
ves to $23 36, 
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No issue was found on the fourth plea, nor on the third. It will be observed that 





the defendants below, appellants here, gave their bond to the plaintiffs as administra- 





























tor and adiinistratrix, and even had it been given to them as administrators of the ( 
intestate, they need not have sued in their representative character ; and the appeb : 
lants have in the bond admitted the plaintiffs to be administrators. ; 
The issue joined then on the fourth plea is immaterial, and it is no error that sueh t 
issue is not found. So much cannot be said of the issue joined on the third plea, 1 
(391) which is a plea of set-oif; it is certainly error that there is no finding on that ti 
issue. The judgment of the Circuit Court is therefore reversed, and the cause re- ¥ 
manded. h 
(a.) See Pratt v. Rogers, 5 Mo. R., 53. t 
The fiading may be in general terms, as “ we the jury find for the plaintiff, and 1) 
assess his damages to the sum of,” &c. Stout v. Calver, 6 Mo. R., 250. si 
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be { 
391 +h 
150 546” . : , : ; oa 
— t. In creating a fee simple in estate in lands by deed, words of perpetuity, as are id 
necessary. to t] 
2. In an action on a covenant of seizin of a life estate, the purchase money with in- ; 
sta 
terest is the measure of damages, 193 
09d 
land 
ERROR to the Circuit Court of St. Louis county. fy 
‘. =e — ; afirr 
i M’Grrk, C. J., delivered the opinion of the Court. _ 
a whic 
i Sarah Long, administratrix of B. Long, brought an action of covenant against the | 
Bi th 
hg Martin, for a breach of a covenant of seizin. Judgment by default was taken, and hey 
% on the execution of the writ of inguiry, the defendant appeared and took a bill of fied t 
ba : _ ° °@ ° ° . 
be exceptions. The plaintiff’s declaration is in s ibstance as follows: that on the 30th what 
q day of Dec., 1828, the said Martin by his deed poll, for and in consideration of the and | 
: sum of $1,090 to him in hand paid by said B. Long, granted, bargained, and sold, and whet 
conveyed unto the said Long a certain tract of Jand in the county of St. Louis, (set- Cire. 





ting out the boundaries, ) con‘aining 75 acres 32-100; also one other tract adjoining 
the before described tract, bounded a3 follows: beginning in the westwardly boun- 
dary of the before mentioned tract at a rock, &c., setting out the boundaries as 
before, containing 46 acres and 65-100, making in all 121 acres and 97-100, the last 
described tract being a part of the original survey of Wm. Griffin. The lands by 
the said deed conveyed being three-sevenths of 328 arpents, which descended to the 
children of John Whitset and his wife Phebe, which said lands the said Martin pur 
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chased of Owen Wingfield, who married one of the heirs, and acquired the other 
(392) two-thirds or shares by purchase from Mitchell Hatton and Isaac Voteau, who 
married two of the heirs of said Whitesides. And the said Martin in and by said 
deed covenanted with said Benj. Long that he was seized of a good and perfect title 
to said lands, and that he would warrant and forever defend the title to the same, &c. 
The declaration then avers for breach, &c., that Martin was not seized, &c. On the 
trial the defendant moved the Court to instruct the jury, that the measure of da nages 
wa3 not the co.side: ation money and interest, but only such damages as he proved 
he actually sustained, which the Court refused to give; but instructed the jury that 
th: m-asure of damages would be the consideration money and the interest thereon, 
which opinion and instruction were excepted to. The only question for us to con- 
sider is, what shall be the measure of damages in sueh a case as this. It is admitted 
that such is the rule as above laid down by the Court, where the party had at the 
time of inaking the deed, no estate in the land ; but it is insisted by Mr. Gainble for 
the defendant, that by the declaration in this case, it appears the plaintiff only sold a 
life estate in the land, and that then the covenant of seizin is only a covenant of 
seizin of life estate. He then contends that although the default admits this cove- 
nant is broken, yet the plaintiff by his own declarat.on in setting out tle deed, shows 
by the recitals in the deed that Martin has in fact a life estate in the land. We are 
clearly of opinion that Martin only sells a life estate, he uses no words of perpeluity, 
the word heirs is wanting. We are also satisfied that the covenart of seizin is as 
large as the lile estate, and no larger. He has also elearly admitted by his default, 
that the covenant of seizin of that life estate is broken. Now what shou!d in justice 
be the measure of damages ; no rule appears to be less unjust as to the covenantor, 
than that he should at least pay the money back which he got for the land, which he 
jid not own, and that he should pay no in‘erest thereon. This rule has been applied 
to the case; but the defendant says the plaintiff has shown that in truth he had a life 
estate in the premises, and so his covenant is not broken. Let us look into this mat- 
393) ter. Tie plaintiff alledges that the last ment-oned piece of land is the same 
land which Martin purchased of Voteau and Winfield, who married two of the heirs 
if Whiteside, deceased ; hence the defendant concludes that the plaintiff means to 
afirm by these words, that Martin held from thei and sold to him only the estate 
which he purchased of Voteau and Winfield, and that Winfield and Voteau were by 
the marriage tenants for life, and that they are yet living; that therefore the estate 
‘hey sold to Martin still subsists, so no b:each of the covenant. We are well satis- 
fed that the plaintiff only mentions these people with a view more clearly to show 
what land he had bought and not what title. The covenant declares the title is good 
ini per.ect, ani that the grantor is seized; this mst be true under the co.« nant, 
wh ther he purchased from Voteau and Winfield or not. Let the judgment of the 
Cire sit Cou.t be affirmed. 








SUPREME COURT OF MISSOURI. 


James & MassrEy v. SNELSON. 


1. The property acquired by settlers on public lands is novel in its character, pecu- 
liar to the Western States, and is not like that of a bailee or trustee. Nor is the 
possession of such settlers, that of mere wanton trespassers or wrong doers. 

2. J. and M. cut and corded on the public lands a quantity of wood ; 8, afterwards 
purchased from the government the land on which the wood had been cut ani 
corded, and took it away: held that J. and M. may, in an action of trover against 
8., recover the value of the wood. (Note a.) 


ON ERROR from the Crawford Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of trover brought in the Crawford Circuit Court by the plain- 
tiffs in error, against the defendant in error, for a quantity of cord wood. The de- 
fendant pleaded not guilty and had a verdict and judgment, to reverse which the 
plaintiffs below now prosecute their writ of error in this Court. At the trial two 
(394) bills of exception were taken, from which it appears that the facts are, in sub- 
stance, that Snelson, the defendant in error, lived on public land in the neighborhood 
of iron works belonging to the plaintiffs, who being desirous to cut down wood to b 
made into coal for the use of their furnace, sent an agent for that purpose to Snel- 
son’s house and informed him of the fact: Snelson said he wished to reserve three 
or four acres for a patch to-his own use, and went with the plaintiffs’ agent and 
marked out the ground he wished reserved: the plaintiffs then proceeded to cut the 
wood, and during the months of January and February, 1833, did cut and cord up 
five or six hundred cords, about 120 or 130 of which were cut on the three or fou 
acres which Snelson had expressed a wish to reserve. The wood so cut and corded 
remained upon the land until some time in the spring of 1833, when the plaintiff’ 
agent went-to the place where the wood was, to make preparation for converting it 
into coal; the defendant then informed him that he had entered the land and claimed 
the whole of the wood, and warned him not to meddle with it at his peril. It ap 
peared that the defendant had used a portion of the wood and claimed all the ba- 
ance because he had entered the land. That the defendant on'the 16th of March, 
1833, paid to the Receiver of the Land Office at Jackson, fifty dollars in full for the 
south-east quarter of the south-west quarter of section No. five, township No. thir 
ty-seven, north, of range No. five, west, containing forty acres, and took his receipt 
for the money so paid, which receipt was read in evidence upon the proof of the sig- 
nature of the Receiver by the deposition of a witness. A witness also swore that 
the wood in dispute was cut upon the identical forty acres entered by Snelson, but 
could not state in what township or range the forty acres entered by Snelson wer 
situate. Upon this state of facts the counsel for the defendant moved the Court to 
instruct the jury to find a verdict for the defendant, which instruction was given by 
the Court to the giving of which the plaintiffs objected and excepted. The counsl 
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for the plaintiffs then moved the Court to instruct the jury that although they might 
(395) believe from the evidence that the wood was cut and corded upon the land 
which was afterwards entered by the defendant, such entry did not give the defend- 
ant any right to the wood which was so cut and corded up and then in possession of 
the plaintiffs, which last instruction was alsogiven. The deposition of the witness, 
proving the signature of the Receiver to the receipt given in evidence, as also the 
receipt itself, was objected to by the counsel for the plaintiffs on the trial in the Cir- 
cuit Court ; and several questions have been raised in this Court, growing out of 
their admission, which need not be noticed, since the questions arising out of the in- 
struction given for the defendant, dispose of the matter. 


First. Was the possession of the plaintiffs of the wood cut and corded up, such 
possession as will maintain trover, for property, the title to which arises from the 
bare possession ? 


Second. Did the proof of title in the United States, to the land on which the 
wood was cut and corded up, at the time it was so cut and corded, defeat the plain- 
tif’ right of action? These are questions of great interest to this community: the 
magnitude and importance of which can be duly appreciated by those only who 
know or will look to the condition of the new States. The counsel on both sides 
have argned them with great ability. For the defendant in error it is contended, that 
the law regulating the action of trover is old and well settled; that the plaintiff in 
rover must prove property in himself; that possession is but prima facie evidence of 
title which is rebutted by proving property in a third person, or that the possession 
on which the plaintiff relies was acquired tortiously ; that in this case the plaintiffs 
were cominitting trespass in the act of cutting the wood, and could not therefore ac- 
quire property by theirtortious possession ; or else, that the property in the wood re- 
mained in the United States, being owners of the land on which the trees were 
growing at the time they were cut down, and the title to the trees continuing in the 
wood cut and corded up; or else, that the plaintiffs must show actual possession of 
the wood, within some enclosure, or such possession as springs from showing title 
(396) to the land on which it was cut and corded in order to maintain their action, 
kc. For the plaintiffs in error it is insisted, that trover will lie wherever trespass 
will; that a qualified or special property is sufficient ; that sucha property arises out 
of every peaceable possession ; that possession is sufficient against a mere wrong 
doer or stranger, and against all the world except the true owner; that it is not suffi- 
cient merely to prove property ina third person in order to defeat the action, but that 
it must be shown also, that the title of such third person is adverse to and inconsis- 
tent with the right of property as derived from peaceable possession ; that whoever 
hs answerable over to the true or general owner, may may maintain the action; that 
bailees, carriers, the finders of goods, certified bankrupts, &c., may maintain trover, 

nd that upon this princip}e one trespasser who has obtained possession may recover 
gainst another; that the policy of government has been uniform to encourage rather 
han punish those who make settlements on public land; that although such settle- 
hents are made without authority of law, and are, strictly speaking, trespasses, yet 
hat such trespasses (so styled in the law) are always waived, or seldom if ever com- 
plained of, but on the contrary are regarded with favor and become the meritorious 

ause of securing to the trespasser the right of the soil ata reduced price. Hence 
ise our pre-emption Jaws enacted and extended from year to year, &c., &c. Nue- 
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merous authorities have been cited by counsel on both sides in support of their re- 
spective positions ; we shall not attempt to examine and apply or even to note them. 

The principles of the law as settled inEngland and the old States, are well establish. 
ed; the difficulty we experience arises from the novelty of the subject and the pro- 
per application of settled principles to it. The possession and property acquired by 
the (:o sty'e |) trespassers on publ'c lend cre new in the law, are peculiar to the new 
States, and have not been known in the English Courts. The qualified or specia, 
property is not that of the bailee or a trustee expressed or implied as defined in the 
books, nor is the possession that of a mneie wanton trespasser or wrong doer. 

(397) In most of the new States, the title to four-fifths of the soil is yet in the 
United States. Many of our most flourishing settlements are mostly or in great part 
on public lands. Rich mines are discovered and industriously wrought from day to 
day where not an inch of the soil has been parted with by the government, nor even 
a chain stretched towards the preparatory surveys which are deemed necessary to 
the proper disposition of the public domain. What would be the consequence if 
the produce of labor so circumstanced, the possession of mineral dug up, of crops 
cultivated, of wood cut and corded, &c., were left to be scrambled for and seized 
i upon by the strong or cunning without the help of law? It is manifest that a sort 
a of predatory war would soon be waged throughout our frontier settlements. We 
think then that the better doctrine will be to allow a recovery in such cases, and leave 
the first trespasser to answer over to the government. The judgment of the Circui 
Court is therefore reversed with costs, and the cause remanded. 





















Tompkins, J., dissenting. 







In my opinion the appellants were trespassers from the beginning, and being suc) 
had no right of property in the wood, and having no right of property could bar 
no right of possession so long as it lay on the land of the United States, unless they 
stood over it to maintain such possess:on, or enclosed it with a fence and kept pos 
session of the close, and therefore could maintain no action at all on the evidence 









here given. 


(a.) See Turley v. Tucker, 6 Mo. R., p. 583, in which this case was overruled 
Gale vo. Davis, 7 “ “ 641, 
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(398) McGitt v. Lepve. 


1. The statute simplifying proceedings at law is highly remedial. 
?, Quere—Can an administrator sue by petition and summons? If he can, he must 
by proper averments in his petition set out and show his right tedoso. (Note a.) 


ERROR to St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


The defendant in error sued the plaintiff in error in the Circuit Court, by petition 
and summons, and got judgment, to reverse which the present writ of error is prose- 
cuted. In the Circuit Court the defendant filed a plea, which was demurred to and 
overruled. On the demurrer the counsel for the defendant attacked the petition ; and 
the question now presented to this Court is, whether the petition be good and suffi- 
cient to entitle the plaintiff below to have judgment. The proceedings are founded 
ipon an act of the General Assembly, passed January 17th, 1825, entitled “An Act 
simplifying proceedings at law for the collection of debts,” Rev. Code, p. 620. 
rhe petition pursues the form given in the statute, setting out that “ Mary P. Leduc, 
aiministrator of all and singular the goods and chattels, rights and credits which 
were of Joshua Palen, deceased. Plaintiff states that he holds a note on the defend- 
ant, &c. It is insisted by the counsel for the appellant, that the plaintiff’s right to 
sue as administrator of Palen, is not set out or shown, and that the petition is there- 

re bad and should have been so adjudged on the plaintiff’s demurrer to the defend- 
ant’s plea. It is further insisted by the appellant’s counsel, that an administrator 


not admit of the averments required by law to entitle an administrator to recover in 
is representative character. To this it is answered by the counsel for the appellee, 
‘hat the petition and summons law is a highly remedial statute, and was intended to 
ford a plain and simple remedy in all cases of plain and direct indebtedness eviden- 
ved by the writing of the debtor. That the object of the law is broad and compre- 

999) hensive and its language universal in its application, and provides as well for 
nadministrator as for any other lawful holder of a bond or note. 

We do not feel called upon to decide whether an administrator may or may not sue 
Vy petition and summons. The statute was doubtless intended to be highly remedial 
and with the proper averments, made in such conformity to the statute, as the nature 
f the right intended to be asserted under it would admit of or make proper, an ad- 
ministrator would present a strong claim to the equity of the statute. The case un- 
et consideration however is a very different one, and the statute simplifying proceed- 
ngs at law, must not be so construed as to repeal by implication that universal prin- 
ciple at the foundation of all our legal proceedings. 

That the plaintiff must show his right to call on the defendant to satisfy or 
answer his complaint or demand. It may well be that Leduc administered in 
lilinois or in England so the petition would state the truth; yet it cannot be 
pretended that administration so obtained would entitle him to sue on the bond 
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as Palen’s legal representative in this State. The judgment is reversed, the cause ig 
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(400) Nat (A MAN OF COLOR) v. RuppLe. 












In an action for freedom brought by a slave against his master, the Circuit Court in 
structed the jury, that if they believed from the evidence that the master took the 
slave into the State of [linois and used him there as a slave, or permitted him t 

be used as such, they should find for the slave; but that if the slave went into the 

; . State on a mere visit. or ran away from Missouii to that State, he would not there 

by be entitled to his freedom: and the Court refused to instruct the jury, that if 

they found that the slave wenton a visit to the master’s house and the master made 













no objection to such visit to Illinois, but employed him in planting corn and harves- 
ing in Hlinvis, and permitted the slave to hire himself to labor in that State, they 
ought to find for the slave. Held, that the Court did not err in giving the one and 
refusing the other instruction. 













APPEAL trom the Circuit Court of St. Louis county. 







Tompxins, J., delivered the opinion of the Court. 





Nat sued Ruddle for his freedom, verdict and judgment for the defendant, and to re 
verse the judgment of the Circuit Court this appeal is taken. It app2ars on the 
reco:d that the plaintiff produced on the trial, testimony to prove that some time ir 







the year 1831, he was employed on the farm of the defendant in the State of Illinow 





to which place he was brought from Missouri, and that alter staying some time i 
Illinois he was sent back to Missouri. Witness had seen Nat in Illinois in Februa 







ry and July of the year 1831, and if in the mean time he was absent the witness did 





not know it. It was also testified that Nat had been seen at Ruddle’s assisting in the juc 






planting corn and in the harvest. One witness swore that he had labored for Ruddle 





for which he was to have a return of as much labor, and that Nat came to perform it, 





but whether by Rudile’s order witness did not know: the plaintiff staid at one tim 






in IHlinois, after the month of July, 1831, a few months, and then returned to Mis 






souri, and was seen while in Illinois about Ruddle’s house and farm, and was generally 





reputed Ruddle’s slave. On the side of the defendant it was proved that Ruddle re 
moved f:om Missouri to IIlinois in the year 1829, and left the plaintiff Nat hired out 
in Missouri, and that Nat ran away from Missouri and went to Illinois, and was fre 
(401) quently at his master’s house on visits to the family. By both plaintiff apd 
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defendant, evidence was given that plaintiff hired himself out in Illinois; but there 
was no evidence that Ruddle received the hire. 

The Court charged the jury to find for the plaintiff if from the evidence they be- 
lieved that the defendant took the plaintiff into the State of Illinois and used him as 
; slave there or permitted him to be used as such, but that there was nothing in the 
soil of Illinois as in England, that would work the emancipation of a slave by mere 
etting foot thereon, and that if the plaintiff went into that State on a mere voluntary 
visit, or ran away from Missouri to that State, he would not thereby be entitled to 

sfreedom. ‘The counsel of the plaintiff then asked the Court to instruct the jury 
vat if they found that the plaintiff went on a visit to the master’s house and the mas- 
er nade no objection to such visit to Illinois, but employed him in planting corn and 

uivesting in Iilinois and permitted the plaintiff to hire himself to labor in that State, 
ttey ought to find for the plaintiff. This instruction was refused. After verdict the 
plaintiff moved the Court to set it aside, and to be allowed a new trial, because the 
Court had given the first mentioned instruction, and refused the second, thereby mis- 

ding the jury to find a verdict against evidence. It has often been decided in this 

mrt, that to entitle a slave to recover in an action of this kind, the slave must abide 

ithe State of Illinois, by and with the consent, express or implied, of his owner, 

ng enough to induce a jury to believe that the owner intended to make that coun- 
ry the place of the slave’s residence. In the cases heretofore decided by this Court 
the slave has most commonly accompanied the owner, and in such case the right to 
freedom was decided to depend on the fact whether the owner did make Illinois his 
place of residence. The instruction given by the Circuit Court is even broader and 
nore favorable to the plaintiff than the rule established by this Court. It is in these 
words, “if the defendant took the plaintiff into Illinois and used him there asa slave 

permitted him to be used as such, then they should find for the plaintiff; accord- 
2) ing to this instruction, the jury were unlimited as to time or the intention of 
cetendant. Whereas, according to the rule of decision of this Court, the jury were 
siowed to exercise their discretion both as to time and the intention of the party 
tgainst Whom the suit was brought. The instruction asked by the plaintiff’s coun- 
sel was, we think, properly refused. If the visits of the defendant had been so fre- 
quent and his stay so long as to induce a belief that his owner intended them as a 
pretext for keeping the plaintiff in Illinois in violation of the constitution, the jury 
were authorized by the instruction given by the Circuit Court, to consider both the 
visits, and the labor performed, as well as the hiring proved, to go to establish the 
fact that the slave was taken to Illinois by his master, and there used asa slave. The 
pry had before them the whole evidence, with a correct and liberal direction from 
the Court, and the state of the evidence is not such as to induce this Court to disturb 
the judgment of the Circuit Court. Its judgment is therefore affirmed. 





SUPREME COURT OF MISSOURI. 


THe SraTE v.. MCGUNNEGLE. 


A single Justice of the Peace is not authorized to take a recognizance of bail from a 
person arrested under a capias issued on an indictment found in the Circuit Court, 


ERROR to the Circuit Court of St. Louis county. 
Tompkins, J., delivered the opinion of the Court. 


This was a scire facias sued out 02 a forfeited recognizance. It sets forth, that the 
grand jary found an indictment against one James A. Collins for dealing as a vendor 
of merchandize without having a.license. Collins being arrested by virtue of a ca- 
pias issued on this indictment, entered into a recognizance before Peter Ferguson, a 
Justice of the Peace: the condition of the recognizance was to appear and answer 
(493) to the indictment, and McGunnegle was his bail. ‘To this scire facias McGun- 
negle pleaded that the said Peter Ferguson, before whom the recognizance was taken 
and certified, was not, according to the laws of the State of Missouri, authorized to take 
and certify a recognizance in manner and form as in the scire facias set forth. To 
this plea a demurrer was filed and overruled. The question raised is, whether a Jus- 
tice of the Peace is authorized to take the recognizance in such case as that set forth 
in the scire fucias. By the 5th section of the act to regulate proceedings in criminal 
cases, provision is made that Judges of the Supreme Court throughout the State, 
Judges of the Circuit Courts in their respective circuits, and Justices of the Peace i: 
their respective counties, shall have power to take recognizances of persons charget 
with any offence against the laws of this State, and to bind to the peace and good 
behavior. 

The 6th section gives to the Circuit Courts power to issue process for the appre- 
hension of all persons indicted in such Courts: the 7th section simply declares that 
a seal is not requisite to make awarrant good: the 8th, 9th and 10th sections provide 
for cases where the person charged with committing the offence is not found in the 
county in which the offence is committed. The 11th section declares it to be th 
duty of every Judge or Justice of the Peace, before whom any person shall be brought 
charged with any criminal offence, before he shall commit such prisoner to jail or 
admit him to bail, to take the examination of such prisoner and the information on 
oath of those who bring him, and all the witnesses attending, of the facts and cir- 
cumstances, all which, with the warrant of commitment, or the recognizance, as th 
case may be, is to be certified to the proper Court having cognizance of the offence. 
The 13th section provides, that where any person shall be committed to jail for wani 
of bail, or for not entering into recognizance, any Judge or two Justices of the Peac 
may take such bail or recognizance in vacation, and discharge the prisoner from con 
finemement. One Judge may discharge the prisoner after he is committed ;. but 


requires two Justices of the Peace to do the same act, for reasons obvious enougl 
(404) In the regular course of prosecution, the grand jury takes cognizance of thi: 
charge at the next term of the Circuit Court, and if they find the charge to be wel! 
founded, the law then presumes that the evidence of the prisoner’s guilt is somewha 
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tronger, and he is put on trial before the Court by a petit jury, who are to find him 
suilty or not guilty. But the case before us is that of one who for some immaterial 
eason was first taken notice of by the grand jury, and against him the law presumes 
also there is evidence sufficient to put him on his trial; a degree of evidence some- 
vhat higher than that obtained against the person who had been committed to jail on 
he charge of a criminal offence. Can it be presumed that the law, after refusing to 
rust a Justice of the Peace with the power to take a recognizance when the proba- 
iility of guilt was less, would do so when it was greater? The question is its own 
wswer, but the correctness of the conclusion, that the Justice cannot take bail in 
such case, is more fully established by the provision made in the 6th section, viz : 
hat the Circuit Court shall have power to issue process for the apprehension of all 
ersons indicted in that Court. A capias issued to arrest a person indicted in that 
‘ourt, is a warrant of commitment issued by it on the information of the grand jury, 
ud consequently of higher authority than a warrant of commitment by any officer 
xainining a prisoner and taking testimony under the provisions of the 11th section. 
(may be safely concluded, that if a single Justice of the Peace could not discharge 

un jail a person who had been committed after an examination according to the 
provisions of the 11th section, he could not stop the.same prisoner on his passage to 
il under the authority of such commitment, and discharge him on his entering into 
recognizance. If, then, the Justice wanted power to take bail when the prisoner 
was on his passage to jail on the commitment of-the examining officer, whether 
Julge or Justice, with what propriety can it be presumed that the law means to grant 
im such power when the prisoner is on his passage to jail on a capias, when the evi- 
105) dence is presumed to beso much stronger? The Circuit Court for the rea- 
sons above given, we think, committed .no error in overruling the demurrer. Its - 
igment is therefore affirmed. 
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O’FaLLon, apM’R oF MuLLANPHY, v. BoIsMENU. 


i. If a person takes advantage of the absence of the owner of a tenement, takes pos 
session of the same by trespass; or in other words, gets peaceably in possession and 
holds over by force, and underlets and receives the monvy of the sul+ cs:ee; the 
owner cannot maintain assumpsilt against him for money had and recesved, 

Wherever money has been received, which in equity and good cons‘icnce be 
longs to another, it may be recovered in an action for money hat and received, 

. To support an action for use and occupation, the plaintiff must prove that the de 
fendant occupied under his permission, or some person under whom he claims; a 
stranger cannct try his title in this form of action: ademi-e expressed or implie 
must be proved. 


It is error to give an instruction when there is no evidence to warrant it. 


ERROR from St. Louis Circuit Court. 


M’Grrk, C. J., delivered the opinion of the Court. 


Boismenu brought an action of assumpsit for use and occupation against Malla 
phy ; judgment was given for the plaintiff. It appears that Boismnenu had, from 
about the year 1827 or 8, by himself or tenants. occupied and possessed a certail 
house on Water street in St. Louis > that about the year 1828, one Daniel McGurrin, 
now deceased, took possession of the house as the tenant of the plaintiff, and used 
and occupied the same as such tenant until his death, which happened about the first 
»f December, 1830. That some time before the death of McGurrin. and during his 
last sickness, John Mullanphy managed said property for MeGurrin, and immediate 
ly after the death of McGuarrin, Mallanphy exercised authority, over and let the said 
house, and claimed to be the agent of McGurrin’s executor ;. that after the death o! 
(406) McGurrin, the house was let by Mullanphy to.one James Wood, at different 
times. By the testimony of Wood it appears that inthe spring of the year 1831, 
Mullanphy as agent let the house to him ;. that the rent was paid to the said agent, 
that in the spring of 1832, the witness wished to get the house for a year, and applied 
to Mullanphy for the same ; that having heard that McGurrin’s lease was out, he 
mentioned this to Mullanphy, and Mullanphy replied, I know the lease is out and | 
expect to have a law suit with Boismena, the plaintiff, but that the witness need not (408 
mind that, all he had to do was to pay the rent, and that Mullanphy would guaranty mon 
to him the possession; the witness thereon made a contract with Mullanphy to oc the | 
cupy the house for a year, to pay the rent to Mullanphy at the rate $25 per month, whe 
and Mullanphy agreed and did cover the house and made some other repairs, without the | 
which the house was not in a condition to be occupied; that Wood enjoyed the poin 
house according to the lease, and paid the rent to Mullanphy; that before that time two 
Mullanphy had always receipted for rent as the agent of McGurrin’s executor. It eigh 
was also proved that the rent paid before the last year, and before the repairs were dem: 
made, was $15 per quarter; that the rent of $300 was paid to Mullanphy. Wher had 
the plaintiff’s evidence was closed, the Court instructed the auditors that the plaiatif pay 
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could not recover on the count for use and occupation, but that he might go on the 
count for money had and received. The defendant’s counsel then moved the Court 
to instruct the auditors, that the plaintiff could not recover on, either count of his 
jeclaration, which the Court refused to do, but instructed the auditors that if they 
should tind that Mullanphy, in making the contract with Wood in 1832, acted in good 
faith as the agent of MeGurrin’s executor, and not collusively, then the piaintiff is 
ot entitled to recover in this action the money received by Muallanphy frou Wood 
isrent; and that there was no evidence in the case to sustain an action for use and 
occupations but that if they shonld find that Mullanphy took advantage of his pre- 
agency to put Wood in possession as the tenant of Mullanphy, with intent by 
) this contrivance to hold. possession adversely to the plaintiff, then the plaintiff 
seutitled to recover for the rent paid by Wood as money had and received. 

Second. If the auditors find that the premises were let by Malilanphy to Wood for 
the whole of M:Guarrin’s term, then it would atnount to an assignment of the term; 
that Wood thereby became the tenant of the plaintiff, and that the plaintii? thereby 
recame entitled to recover for money had and received for so much as Mullanphy 

eived of Wood for the last year, which refusal and instructions given were excep- 

Ihe anditors made their report and the defendant excepted to the report, the 
ions Were overruled. The errors assigned are, the refusal of the Court to give 
the instructions asked, and the giving of those given. 

Piere is bat one question raised in this case, which grows out of the first instruc- 

nm given by the Court on the part of the plaintiff, which question is this: that if a 
erson takes advantage of the absence of the owner of a tenement, takes possession 

saine by trespass, or in other words, gets peaceably in possession, and holds 
ver by force, and underlets, and receives the money of the sub-lessee, can the owner 
Maintain assumpsit against him for money had and received? To sustain this point 
for the plaintiff in the Court below, Mr. McGinnis cites several authorities. The 
view which the counsel for Boisinenu takes of this point is this: that wherever 
money has been received by one party, which in equity and good conscience belongs 
to another, then that other is entitled to an action for money had and received, and 
to support this doctrine he cites several authorities. 

It is admitted by the Court that this is the general rule, but the admission of this 
ule by no means settles the question before us. This rule does not embrace a case 
Where an assault and battery is committed, and the wrong doer chooses to pay what 
he considers a compensation to B., a mere stranger. In our opinion this payment 
neither discharges A., the wrong doer, nor charges B., who receives the money, un- 
less he receives the money by soime authority from the injured party. Now it may 
(408) be and is true that the injured party has in good conscience a right to some 
money, yet it will hardly be said that he has a right to the particular money put into 
the hands of B. by A. the trespasser. The counsel then assumes this position, that 
wherever there has been a use and occupation by a party of the tenement of another, 
the law will raise a promise to pay for such use and occupation, and to support this 
point he cites 2 Com. on. Con. 621, and 10 Mass. R. 436. We will examine these 
two authorities. The case cited by Com. was a case where the plaintiff had let for 
eighteen years, when he had in truth only two orthree years interest in the thing 
demi-ed ; there was enjoyment for some tiine- on the part of the defendant, and he 
had made preparations by expenditures to enjoy for the whole time; he refused to 
pay any rent; the Court decided that as he had been deceived and had rather been 












SRO CN mh 0 cata i a Eaetica ps Noam oat 

















ST Saag ae a a geen igh inners 



















288 SUPREME COURT OF MISSOURI. 





O’Fallon v. Boismenu. 
injured than benefitted by the lease and enjoyment, he was not liable to pay any rent. 
This case it is believed throws but little light on the question before us. The case 
cited from 10 Mass. R. is a case of this kind; a plaintiff in a real action recovered 
judgment of land, and was put in possession by the writ of the Court; the judgment 
was reversed, and the question was, whether he was liable in an action of assumpsit 
for use and occupation ; the Court held he was, on the ground that having beem put 
in possession by the writ of the Court, he could not be treated as a trespasser. The 
case before the Court is not like that case, whatever possession Mullanphy had, so 
far as there is any light on the subject, it was not under the plaintiff, but adverse to 
the plaintiff’s right. Yet the Court lays down the law to be, that if it is true that 
the defendant got into possession peaceably, or forcibly held over in defiance of the 
plaintiffs right, yet it shall be considered a contract. Furthermore, in the case in 
Massachusetts it was said by the Court to be a new case, and on that ground and 
as it was doubtful what his form of action should be, and inasmuch as he had choser 
assumpsit, they would uot turn the party around to bring another form of action. 

Mr. Geyer, for the plaintiff in error, cites and relies on Peake’s Evidence, p. 242 
where it is said that the action of assumpsit for use and occupation, was introduced 
(409) by a statute of 11 Geo. IJ. Here we will remark that in terms our statute is just 
like the above statute of Geo. II. Peake cites cases and lays the law down to be, 
that to support this action the plaintiff must prove that the defendant occupied under 
his permission, or some person under whom he claims, fora mere stranger cannot try 
his title in this-form of action, he must therefore prove a demise expressly or by pre- 
sumption. Peake lays down the law correctly as we understand it. See also Smith 
v. Stewart, 6 J. R. 46; 2 H. H. R. 323. This view of the subject shows the first 


_ instruction was wrong. The Court should have instructed the auditors, that unless 


they found there was a contract between Mullanphy and the plaintiff, as to oecupa- 
tion, either express or implied, they must find for the defendant. 

As to the instruction secondly given by the Court, it has not been argued at the 
bar. We think however there was no evidence on the record to warrant the instruc- 
tion. We are therefore of opinion the Court erred. The judgment of the Cour: 
below is reversed ; the cause is remanded for a new trial. 
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PAYNE v. SNELL. 


if a defendant in attachment executes a bond, conditioned as the 2d sec. of the act 
amendatory of the law concerning attachments, passed Jan. 17th, 1831, directs, he 
thereby waives all objections to the attachment and proceedings under it, and the 
cause stands as though it had been commenced by an ordinary summons, 


ERROR to St. Louis Circuit Court. 
M’Grrk, C. J., delivered the opinion of the Court. 


Payne brought an attachment against Snell. In his affidavit he stated that Snell 
(410) was about to remove his property out of the State. The statute says effects, 
not property. In the declaration the plaintiff declares for $1,800; the plaintiff 
swears to a debt of $600; the writ of attachment issued for $1,800; the Sheriff at- 
tached property to the amount of $1,800; whereupon the defendant gave a bondina 
sufficient sum to cover the debt so sworn to, with costs and interest, thereupon the 
ittached property was restored to the defendant. When the proceedings were re- 

imed to the Court, the defendant moved to quash the writ;~because it issued for 
more than the amount sworn to in the affidavit. 

Second. Because the affidavit did not pursue the statute, asserting that the defend- 
ant was about to remove his property, when it should have been his effects. The 
Court quashed the writ; the quashing of the writ as aforesaid is assigned for error. 

The plaintiff in error also insists that although it may be that the proceedings may 
e erroneous in the above particulars, yet these objections come too late after the 
ttachment has been, as it was in law, dissolved as an attachment, and stood as a 

mon case on a summons. We are of opinion this position of the plaintiff i 

rrect. ‘The amendatory act of the General Assembly, passed 17th January, 1831, 
ithe second section declares that if any defendant in any attachment shall give bond 

| security in a sum sufficient to cover the debt sworn to, with all accruing interest, 
lamages, and costs of suit, conditioned that the defendant will pay to the plaintifi 
‘lhe amount of judgment which may be rendered against him in that suit, with all in- 
terest and costs that may accrue, &c., then in every such.case the attachment shall 
le dissolved, the property taken restored, and all previous proceedings either against 
the Sheriff or against the garnishee set aside, and the cause shall proceed as if the 


lefendant had been seasonably served with a writ of summons; all the law required 


to turn this case into an ordinary summons was done, when the motion was made to 
juash the attachment}. there was in fact and law no attachment in existence. Then 
how did the objections taken by the defendant apply to the case? It is to be re- 
(411) marked that the writ of attachment contains in every case a clause of summons 
on the defendant ; he then stood in Court on the summons; as to the summons and 
the declaration there is no discrepancy. In the case of ordinary summons there is no 
affidavit, and in this case all things else, (except the declaration,) which are required 
‘o constitute a good attachment, were superseded by the giving the bond on the 
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part of the defendant. Suppose the writ so far as it was a writ of attachment is to be 
quashed, yet the law says in this case the party stands in Court on a summons, how 
is that to be got rid of? We think the party has, by turning the case into a case 
of summons, waived all objection to the suit as an attachment case, whether this 
was more for his benefit than it would have been if he had not done so, was for him 
toconsider. We are well satisfied the Court erred in quashing the writ and proceed- 
ings. ‘The judgment is therefore reversed; the cause is remanded for further pro- 
ceedings. 


WILuiAMs v HARRISON. 


t. The practice of asking instructions from the Courts on abstract questions of law, 
anid upon all matters of Jaw and fact, (insteal of presenting the precise questions 
ani such only as arise from the evidence of the cause,) has been repea'edly and 
strongly reprehended by this Court. Such general instructions should rarely, if 
ever, be given. 

. Proof of words spoken in the third person, will not support a charge for words 
spoken in the second person, and so vice versa, 
. The plaintiff may prove the repetition of the slanderous words after the com- 
mencement of suit, in aggravation of damages. 


ON APPEAL from the Washington Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


Harrison brought his action onthe case against Williams for slanderous words and 
recovered a verdict and judgment, to reverse which Williams has appealed to this 
Court. The words laid in the declaration are well charged in the second person, 
“you stole two of ny hogs.” ‘Fhe words proved were, “he stole two of my hogs.” 
(412) The plaintiff was permitted to prove the repetition of the slander after the 
commencement of suit by way of aggravation. On the trial the defendant moved 
the Court to instruct the jury to find for the defendant, which the Court refused to do. 
The plaintiff then moved the Court to instruct the jury, that if they should believe 
the charge in the declaration was supported by the proof in the cause, it was slander, 
and they must find for the plaintiff, &c., which instruction the Court gave. The 
errors assigned are, that the Court refused the instruction asked by the defendant, 
and gave the instruction asked by the plaintiff. This mode of asking instructions 
from the Circuit Court on abstract questions of law, and upon all the matters of law 
and fact, (instead of presenting the precise questions and such only as arise from the 
evidence in the cause,) nas been repeatedly and strongly reprehended by this Court. 
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Such general instructions should rarely, if ever, be given. The questions arising 
upon the record and now presented for the adjudication of this Court, are: 

First. Will proof of words spoken in the third person support a charge for words 
spoken in the second person ? 

Second. Can the plaintiff prove the repetition of the slanderous words after the 
commencement of suit in aggravation of damages ? 

It has been held by this Court in accordance with the doctrine as laid down by 
Chitty (1 vol. p. 384,) that slanderous words must be stated as they were uttered ; 
and that the proof of words in the third person, will not support a count for words 
spoken in the second, and vice versa. On this point then, the law is with the plaintiff 
in error, and for this the judgment must be reversed. On the second point we think 
the Circuit Court decided correctly in permitting the plaintiff to prove the repetition 
of the slanderous words after the commencement of the action. The judgment of 
the Circuit Court is reversed with custs, and the cause remanded. 


(413) Wiper v. THe Strate. 


The Circuit Courts have jurisdiction of assaults and batteries committed prior to the 
passage of the act of 18th January, 1831, declaring assaults, batteries, &c., not in- 
dictable offences, 


ON ERROR from St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


Wilder was indicted on the fourth Monday of November, eighteen hundred and 
thirty-one, for an assault and battery and pleaded not guilty. At the January term 
thereafter the cause was tried and a verdict of guilty found by the jury, on which 
the Circuit Court gave judgment, to reverse which, Wilder has come with his writ 
of error to this Court. The only error assigned and relied on for the plaintiff in 
error is, that the Circuit Court had no jurisdiction of the offence. It is contended 
that the act passed by the General Assembly on the 18th of January, 1831, declaring 
assaults and batteries not indictable, ousted the Circuit Court of its jurisdiction. 
Prior to the passage of that act, assaults and batteries were punishable by indictment 
at any time within the year after the offence committed. Theact passed in January, 
and the indictment was found in November thereafter. Non constat, but the offence 
was committed prior to the passage of the act, and within the year. If so the in- 
dictment would well lie, and since nothing is shown to the contrary it shall be so 
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taken in support of the judgment. 
term at Fayette, (in the case of Robinson and the State,) and was there so adjudged, 
The judgment of the Circuit Court is therefore affirmed with costs. 








This same question was raised during the last 





(414) THE STATE ov. Srmonps. 


1. The General Assembly has power to incorporate cities, towns, &c., and vest them 
with authority to legislate in regard to their police. 
2. An individual having been punished under the corporate authorities of the city of 


St. Louis, for keeping a Roulette Table, cannot be indicted in the State Courts for 


the same offence. (Note a.) 





ERROR to the Circuit Court for St. Louis county. 


M’Girk, C. J., delivered the opinion of the Court. 


An indictment was found against Simonds for keeping a Roulette Table and per- 
mitting a game of chance to be played thereon. Simonds pleaded that on a certain 
day before the finding said indictment, he was convicted and fined for the same o/- 
fence before Wilson Primm, a Justice of the Peace for St. Louis county, which con- 
viction took place under the authority of the corporation of the city of St. Louis. 
On demurrer to this plea the defendant had judgment. The point made and relied 
on by Mr. Mullanphy, counsel in behalf of the State, is, that by the Constitution o! 
the State all legislative power is granted to and vested in a General Assembly, and 
that the General Assembly could not create a corporation vesting it with legislative 
powers, as has been done in this case, 3 art. and 1 sec. of the State Constitution. 

It is true as a general proposition, that all legislative power is vested in the Gene- 
ral Assembly, and whether that body can incorporate a city, as has been done in the 
city of St. Louis, we will proceed to inquire. The act incorporating the city of &. 
Louis, authorizes the Mayor and Aldermen to exercise legislative powers, and among 
others they have the power, by 12th section of the act, to regulate and restrain 
gaming and gaming houses. See Rev. Code, 201. Under this power the corporatio: 
impose a fine of $500 for keeping a Roulette Table: by the 89th section of the act 
respecting crimes and misdemeanors, the same penalty is imposed for keeping avy 
manner of gaming tables, &c.: see Rev. Code, 310. It would seem that all legislative 


power is given to and vested in the General Assembly by the Constitution, Yet we 
(415) have no difficulty in deriving satisfactorily from the Constitution, the powe! 
authorizing the corporation of the city of St. Louis to legislate and make police law 
In the first place we assume it as true, thal 


to restrain and prohibit gambling, &c. 
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no city of any size can at all get along without this power. We admit that the ne- 
























cessity of the case does not of itself form a suiicient reason why the power should 
be exercised if it is not given, or if it is denied; but it does form a reason why the 
power should not be denied unless it is clearly denied. At the time the Constitution 
of this State was formed, the town of St. Louis was incorporated with nearly similar 
powers to those now granted; the Constitution was formed in the town; the Con- 
yention sat and formed the Constitution in the bosom of the corporation, saw its 
fects and operations daily, yet they have used no where any prohibitory words re- 
garding its powers or existence; but on the contrary, they have said and declared 
nthe 2d section of the schedule to the Constitution, (61 of the R. C.,) that all laws 
in force in the Territory, which are not repugnant to this Constitution, shall remain 
in force until altered or repealed. Not only the act incorporating the town as above 
wentioned was then in force, but there existed on the statute book of the Territory 
, general law authorizing the County Courts of every county to incorporate the 
everal county towns when required by petition to do so, (see Geyer’s Digest, 416.) 
{ this power as it then was known to exist had been intended to be suppressed by 
em the convention, when they declared all legislative power should be vested in a Gen- 
eral Assembly, they surely would have used some words more clearly leading to the 
haa subject than they have, we might expect an express prohibition. But so far from 
for ny thing express on the subject by way of prohibition, they seem to have sanction- 
{the idea of the right and power of the Legislature to create such corporations as 
the city corporation is. The 5th section of the 13th article declares that no religious 
orporation can ever be established in this State, (69 R. C.,) clearly indicating there- 
by that lay corporations may be established. 

(416) Weare of opinion, that under the foregoing view of the question, that the 
per- power to create corporations with powers to legislate in regard to the police of cities, 
tain owns, &c., is clearly to be implied. We, therefore, are of opinion, that the Circuit 
» of- Court committed no error in rendering its judgment. The same is affirmed. 

(a.) See The State ». Payne, 4 Mo. R., p. 377. 
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1. On a certiorari to bring up the proceedings of Justices under the act concerning 


forcible entries and detainers, the Circuit Court will leok only to the record of th 
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Justices, and set aside their proceedings for irregularity: the Court will not cor- 










rect the errors in law, of the Justices, nor can a bill of exceptions be taken to thei: 





Irwegularity iserror of fact or error of law appearing inthe proceedings. 
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* Smyth and others, deféndants, under the 11th section of that act, by writ of certi 
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Court of Washington county, where, by the judgment of that Court, the judgmer 
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the proceedings 5 a writ of restitution was granted to the plaintiffs in certio- 
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ari. defendants before the Justices, and the cause remanded to the said Justices ! 

(417) further proceedings. ‘The 11th section is in these words, “ that no appeal sh: 
} be allowed from the judgment of the Justices under this act; but the proceedings 






may be removed after judgment, by certiorari, into, the Circuit Court, and there set 





aside for irregularity.”7, When the cause came into the Circuit Court, the counsel fo: 






the defendants below assigned for error, that the Justices had not allowed the defend- 


ne z 





ants to put in issue, by plea, facts that might in law have barred the plaintiff from 





recovering in this action, and material testimony had been excluded from the jury, all 





/ which was saved ina bill of exceptions. It is evident from the slightest perusal, 






that the act is designed to provide fora decision on the right of possession, and 






thereby prevent breaches of the peace. The 17th section provides, that “no judg- 






ment under or by virtue of this act shall be a bar to any other action at law brought 






by either party, either to try the right of property or for intermediate damages.” 






Therefore in the 11th section above cited, it is €xpressly provided that no appeal shall 
be allowed from the judgment of the Justices under this act; but that the proceed- 







ings may be removed after judgment into the Circuit Court and there set aside for ir 






regularity; it may be asked what purpose the act would answer if the cause were to 





be brought up on appeal to correct errors in law which Justices of the Peace might 
commit. The right of property as well as that of possession might be as soon deci- 
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din the Circuit Court, if the errors in law committed by the Justices are to be cor- 
ected by that Court. The record of the Justices itself, without the aid of a bill of 
ceptions, brings up the irregularities, if any, which may authorize the Circuit 
irt to set aside the proceedings. Irregularity is error of fact, or error of law, ap- 
ing in the proceedings, that is, was there a summons, a judgment, a verdict, &c., 
were they such as the act requires? No objection of this kind being made be- 
‘the Cireuit Court, this Court seeing then a summons, judgment, verdict, &c., will 
sok narrowly into the proceedings to see if they are regular. It may be added, 
t if the Justices had permitted pleas to be filed, although we cannot see any good 
iN) purpose it would answer, yet we are not disposed to believe it would have been 
inproper act. But the course which we believe the act intended to be pursued, 
sive evidence without pleading as in cases before a single Justice. It certainly 
ld answer the purposes of justice as well, and be more convenient. The Circuit 
ut certainly had no right to remand the cause for further proceedings before the 
tices: they were no Court established by law, and when they had granted their 
t of restitution, their functions ceased. ‘The 9th section of the act itself plainly 
ites this by providing, that if either party wish a new trial, it must be applied 
mn the day on which the verdict is rendered. ‘The judgment of the Circuit Court 
therefore reversed and the cause remanded, and that Court is directed to set aside 
s several writs of re-restitution, and to restore Sholar, the plaintiff before the Jus- 
»<, to the possession, if he have been put out of possession by any writ of re-res- 
‘ution issued by order of that Court in this proceeding, and to allow him all his 
ts incurred before the Justices and in that Court, e 








Cu 
if 
t! 
sha 
ings 
e set 
ae TirFIn v. MILLINGTON. 
ene 
from 
yall . Notice of an appeal from a Justice’s Court must be in writing. 
usil, ’. The Constable is not an officer authorized by law to serve process of the Circuit 
on Courts, and consequently has no authority by virtue of his office to serve and re- 
iia turn a notice of an appeal, without an affidavit of the facts relating to the service. 
oi 3. Notice of an appeal must describe the cause. 
ght 
ges,” 
shall ON APPEAL from St. Louis Circuit Court. 
J. , . . . 
se Wasu, J., delivered the opinion of the Court. 
for i 
ere to Millington sued one Armstead Lawless by attachment before a Justice of the Peace 
might { \ which suit Tiffin was summoned as garnishee. Judgment was given by the Jus- 


(419) tice against Lawless, and Tiffin was sworn and examined as garnishee, and had 






296 SUPREME COURT OF MISSOURI. 












Tiffin’ v. Millington. 





judgment entered up against him for the amount of the judgment recovered against 
the defendant Lawless. ‘Tiffin appealed to the Circuit Court, in which the cause was 
dismissed from the docket for want of notice of the appeal ; and from this judgment 
of the Circuit Court in dismissing the cause, Tiffin has appealed to this Court. Two 
points are relied on by the counsel for the appellee. 

First. That the notice given was not a notice in the cause, but in a different cause 

Second. That the notice which was given was not served by an authorized officer, 
nor served in the manner required by law. 

The notice given is in these words: Mr. Jeremiah Millington. Take notice that] 
have taken an appeal to the next term of the circuit, of St. Louis county, froma 
judgment rendered against me by Patrick Walsh in a suit wherein you was plaintiff 
and I was defendant. Clayton Tifiin. Nov. 12th, 1832.7 Upon which notice js 
the following endorsement: “ Executed by reading this notice to the within named 
J. Millington in the city of St. Louis, Nov. 13th, 1832. J. Cooper, Constable, by 
D. Busby, D. C.” The 23d section of anact establishing Justices’ Courts and regula- 
ting the collection of small debts, Rev. Code, p. 481, directs that “ the party appeal- 
ing shall notify in writing the opposite party or his agent, &c.” It is contended, 
however, by the counsel for the appellant, that this provision of the 23d section above 













































cited is repealed by the 34th section of an act to regulate proceedings at law, Rer , 
i Code, p. 630, which provides “ that whenever in the progress of any cause a notice 

<, shall be required to be served, it may be served by any person being competent asa I 
witness in the cause, and the affidavit of such person, sworn to before any competent 5} 
person, shall be received as evidence of the facts therein stated, relating to the service, ha 

in the same manner as if stated in open Court; or such notice may be served by the z0! 

. Sheriff, or other officer of the Court authorized to serve process, and shall be evidence : 

of the facts therein stated; and the services of such notices shall be in the same man- ‘ 
(420) ner as in case of a writ of summons.” This is the general law on the subject se 
and does not profess to repeal any special law; the two enactments are perfectly dai 
consistent. The general law directs the manner of service in all cases not otherwise ull 
specially provided for. In such cases they are to be served as a writ of summons, sult 
(i. e.) by reading a notice or leaving a copy, &c. The case before us was specially nen! 
j provided for, and the notice should have been in writing. Ina late case decided a ite 
Fayette, this point came up and was so ruled by this Court. Nor was the service nen 
made by an authorized officer: the person by whom the notice was served, was nol sig 
the Sheriff, nor any officer of the Court authorized to serve process. The Constable Te 
of the city or township had no authority by virtue of his office to serve and return the pul 
notice, without affidavit of the facts relating to the service. Had the notice been in aten 
writing, it would not have been good without the proof of service required. If, a2 
however, the notice had been in writing and properly served or proved, the first ob- Webs 
jection taken by the appellee’s counsel must have prevailed. It is obviously a notice quest 
which does not describe the cause, and belongs properly to some other suit between passil 
the parties. The Circuit Court did right, therefore, to dismiss the appeal, and its rst | 
judgment is affirmed. legal! 
whic! 
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1. An indictment under the 43d section of the act concerning crimes and misdemean- 
ors, which punishes counterfeiting coin current in this State, must charge the of- 
fence to have been committed “with an intent to defraud.” 

2, The Constitution of the United States having vested Congress with power to pro- 
vide for the punishment of counterfeiting the securities and current coin of the 
United States, Congress and the States cannot legislate concurrently on the subject; 
the exercise of this power by the States is repugnant to the exercise of the same 
power by Congress; it is therefore exclusively in Congress, and consequently the 
43d section of the act of the General Assembly of this State concerning crimes and 
misdemeanors, which punishes counterfeiting the current coin, is null and void. 

(Note a.) 


ERROR to the Circuit Court of St. Louis county. 





M’GrrK, C. J., delivered the opinion of the Court. 






This was an indictment on the 43d section of the act of the General Assembly 
respecting crimes and misdemeanors, which section is as follows: that if any person 
shall counterfeit, or cause or procure to be counterfeited, any of the species of the 
zold or silver coins now current, or hereafter to be current in this State, or shall pass 
or give in payment, or offer to pass or give in payment, the same, or shall permit, 

suse or procure the same to be altered or passed, with an intention to defraud any 


an 
ject person or body politic or corporate, being thereof duly convicted, shall be fined, im- 
ctly prisoned, &c. The indictment charges that the defendant did counterfeit a Spanish 


iilled dollar, which was current in the State. On the trial the defendant was found 
guilty and judgment was given against him. A motion was made in arrest of judg- 













“ nent, for the cause that the indictment does not charge that the defendant counter- 
ij . (ited the Spanish milled dollar with an intent to defraud any person. The indict- 
sles ment is, as stated by the cause, in arrest. The Court overruled the motion. This is 
eet assigned for error. 
able To sustain the indictment, Mr. Allen, the Circuit Attorney, relies on the following 
the gument. That the word counterfeit, ex vi termini, shows that the act was done with 
a in intent to defraud: to counterfeit means to copy or imitate without authority or right 
If, (422) and witha view to deceive or defraud by passing the imitation for the original. 
 ob- Webster’s Dictionary, title counterfeit. Secondly, that by a view of the section in 
rtice question, the words, with intent to defraud, are satisfied when only referred to the 
veen passing counterfeit money, without saying with an intention to defraud. As to the 
i its irst point we are of opinion that the word counterfeited is not a technical term 


legally meaning that the act was done to defraud. The law requires every thing 
which is necessary to constitute the crime should be laid in the indictment. In this case 
we understand that the counterfeiting must be done to defraud and so Jaid in the indict- 
ment, by express words and not by circumlocution, 4 Bl. Com. 243. The rule is, that 
when the intent constitutes a part of the offence, the intent must be laid expressly in 
the indictment as well as the act to — it is to be joined. The next point is, 
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whether the intent to defraud by counterfeiting is to be considered a part of the of- 
fence. This subject scarcely admits of any argument, it depends on the wording of 
the act and the arrangement of the sentences in the section; the first part of the 
section declares, that if any person shall counterfeit any Spanish milled dollar or 
pass the same, or cause the same to be passed with intent to defraud, &c., why the 
intent here mentioned should be restrained so as only to act on the passing we can- 
not conceive. We conceive the accumulative words with intent to defraud, attaches 
to all the preceding acts mentioned before it. We see nothing in the words nor the 
nature of the subject to forbid it. The judgment of the Circuit Court on this point 
is reversed. 

Another point has been raised by Mr. Strother, counsel for the plaintiff in error, 
which is, that by the Constitution of the United States the subject of coining money 
and fixing the value of foreign coin, and to provide for the punishment of counter- 
feiting the same, is given to Congress, and taat Congress has acted on that power by 
providing for the punishment of counterfeiting the Spanish milled dollars, therefore 
the State cannot. The reversal of the judgment on the first point in the cause will 
not necessarily entitle the prisoner to a release, the cause might be remanded and a 
(423) new indictment found ; but if this last point is decided for him, no indictment 
which could be framed would be good, it therefore becomes necessary to consider 
this point. The Constitution of the United States declares that Congress shall have 
power to coin money, regulate the value thereof and of foreign coin, &c., and to 


provide for the punishment of counterfeiting the securities and current coin of the 


United States, 1 art., 8 sec., clause 5 and 6. By several acts of Congress, and par- 
ticularly by the act of 1806, the Spanish milled dollar was made current money of 


the United States. By the 20th sec. of an act of Congress, passed 3d March, 1825, 
entitled an act more effectually to provide for the punishment of certain crimes 
against the United States and for other purposes, it is provided “ that if any person 
or persons shall falsely make, forge or counterfeit, in the resemblance or similitude 
of the gold or silver coin which by law now is, or hereafter may be made current in 
the United States, with intent to defraud any body politic or corporate, or any other 
person or persons, every person so offending shall be deemed guilty of felony, and 
shall on conviction thereof be punished by a fine not exceeding five thousand dollars, 
and by imprisonment and confinement to hard labor not exceeding ten years. By the 
43d section of an act of the General Assembly of Missouri respecting crimes, it is 
provided, “ that if any person shall counterfeit, or cause or procure to be counter- 
feited, any of the species of the gold or silver coin now current, or hereafter to be 
current in this State, with an intention to defraud, &c., every person so offending, 
being thereof duly convicted, shall be imprisoned not exceeding ten years, be fined 
not exceeding one thousand dollars, be whipped not exceeding thirty-nine lashes, 
stand ia the pillory two hours, and be rendered incapable of being a witness or juror, 
or of voting at any election, or of holding any office of profit, honor or trust within 
this State. The question to be decided by this Court is, whether under the laws and 
Constitution of the United States the Congress and the State can concurrently legis- 
late on the subject of counterfeiting the current coin; provide different or the same 
(424) identical punishments for the same act, committed by a citizen. To be subject 
to two masters in respect to one and the same duty, is in its nature intolerable. | Yet 
it is admitted, that one case arises out of the Constitution and laws of the Union, 
and the laws of the State where duties of a like kind must necessarily be required— 
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that is, in the case of paying taxes. The General Government may lay and collect 
taxes, and when this is done it forms no bar toa like demand on the patt of the 
State. The General Government by special grant have a right to collect taxes from 
the citizens. This grant to Congress cannot, upon any sound rules of logic, be hol- 
den to be exclusive in Congress and exclusive to the States, inasmuch as it would be 
unreasonable to suppose the States could intend to part with and grant away their 
essential means of existence: without money no State could exist. We have seen 
that the power to punish for counterfeiting the current coin of the United States 
has been expressly given by the Constitution to Congress. It is also declared by the 
lst sec. of the Ist art. that all legislative power granted by the Constitution shall be 
vested in Congress, which shall consist of a Senate and House of Representives, 
and by the 17th clause of the 8th section of the same article it is further declared 
that Congress shall have power to make all laws whica shall be necessary and prop- 
er for carrying into execution the foregoing powers and all other powers vested by 
the Constitution in the government of the United States, or in any department or of- 
icer thereof. By the 2d section of the 6th art, it is declared that this Constitution 
ud the laws of the United States wnich shall be made in pursuance thereof, &c., 
hall be the supreme law of the land: and again by the second section of the 3d art. 
f the Constitution, it is declared that the judicial power of the United States shall 
extend to all cases in law and equity arising under the Constitution and laws of the 
United States, &c. From this view of the Constitution I conclude that wherever 
the power is given to Congress to legislate on any particular subject or crime, they 
cannot transfer that power to any of the States, nor to any other Court than a Court 
125) of the Federal Government. The act of Congress abdve referred to, in the } 
ist section provides that nothing in that act shall be construed to prevent the State _ 
Legislatures from providing punishments against the crimes therein made punishable. 
lt is argued by Mr. Allen, in be _ alf the State, that,this proviso authorizes the State 
legislate on the same subject. } My view of thisgnatter is this, that Congress can- 
not, by any permission they may give, shift from themselves the duty of providing a 
punishment for counterfeiting the current coin, much less can they create a power 
ithe part of the States to legislate on any subject, where they had none before. 
le Federalist, No. 45, has been cited to show that where the Constitution of the 
United States has given exclusive jurisdiction to Congress, as in the case of the ex- 
clusive jurisdiction given to legislate over the District of Columbia, then the States 
annot legislate: and secondly, where the States are expressly forbidden, as in the 
case where they are forbidden to coin money, to emit bills of credit, &c., there they 
cannot act: and thirdly, where the power to egidtate 1 is given to Congress and is not 
forbidden to the States, yet if the exercise of legislation by both would be repugnant 
to the nature of a due exercise of the power on the part of Congress, then the States 
tre forbidden to exercise the power, and that in all other cases the powers mentioned 
in the Constitution may be exercised concurrently, Supposing this classification to 
be correct, which I will admit is correct for the ‘present, then how is the present 
power to be classed? Clearly with the third class. How can Congress exercise 
the power to punish counterfeiters, if at the same time the States can do the same 
thing? It is admitted that by the 5th art. of the Constitution of the United States 
n0 person shall for the same offence be twice put in jeopardy of life or member. 
The equity of this provision I think extends to cases where the punishment is less in 
degree than life or member. I think the provision extends to this case, where the pun- 
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ishment by the law of the Union is fine and imprisonment; I ask how is this man to 
be protected from an indictment in the District Court of the United States? Itis 
(426) answered by the Circuit Attorney, that he could in the United States Court 
plead this conviction in bar. Is it true that an acquittal, conviction or pardon, be- 
fore conviction of and for an offence against the law of Missouri, is a good bar to an 
indictment for the same act created an offence by the law of the United States ina 
case where the Congress of the United States have a clear and admitted right to leg- 
islate and declare the puhishment? If this is true, it must also be true that if the 
conviction takes place first inthe Federal Court, then it would be a bar to a prosecu- 
tion in a State Court where the State law makes the same act an offence against the 
State. Let us test the principle by the case at bar. In this case the punishment is 
not the same, although the act to be punished is the same by both laws. To make 
a former conviction good at common law, the cause of the prosecution must be the 
same in both actions; the judgment of law with regard to the degree or quantity of 
punishment should be the same also: now these coincidents are not likely to happen 
where the offender and the offence are subject to the separate action of two independ- 
ent separate wills. In this case a portion of the respective punishments are alike, 
with regard to the imprisonment, in every thing else they are entirely unlike; the act 
of Missouri, in addition to the penalty of fine and imprisonment, imposes the pillory, 


disfranchisement,whipping, incapacity to be a witness, &c. How much,'or how many of 


these items could be holden to be an equivalent for the discrepancy between the fine 
imposed by the act of Congress of not exceeding ten thousand dollars, and that im- 
posed by our act of a fine not exceeding $1000? \It appears to me the bare state- 
ment of the case is sufficient to show that no plea in bar would be sufficient to pro- 
tect the citizen against the imposition of a double punishment.’ In this case the 
United States having a clear right to declare the punishment, have declared it suffi- 
cient to impose fine and imprisonment. But the State has not been content with 
that punishment, but has added other heavy penalties. If the State can do this, 
why not impose still other and further penalties extending to death. But suppose 
(427) in this case the prisoner had been first indicted inthe U. S. Court, found guilty 
and had judgment and execution upon him, then he is again indicted in the State 
Court, he pleads the former conviction, where shall our Court stop? Shall we only 
look at the act which constitutes the offence and stop there, or shall we add to the 
sentence of that Court all superadded by ouract? I see no difference in this case 
and the case of the power granted to Congress to define the punishment for treason. 
In that case the Constitution does not prohibit the States from declaring what shall 
be the punishment for treason against the U. S. As the law of the United States 
now stands, the punishment for treason is death. Suppose the State should enact 
that if any person shall levy war against the U. 8., &c., he shall be deemed guilty of 
treason against the State and shall be imprisoned one day and fined ten dollars. Ifa 
person should then levy war against the United States, should be convicted or aequit- 
ted by the State Courts, if this thing of pleading a former conviction in the case of 
counterfeiting is to be allowed, why not allow it inthe last case put? If it is allowed, 
is it not obvions that a State opposed to the measures of the Union in war may effect- 
ually defeat the most righteous measures of the government. What could have pre- 
vented a portion of the Eastern States during the last war from paralyzing the arm 
of the Federal Government by this sort of legislation. Suppose again a State should be 
desirous to admit foreign goods free of duty. Now if the bar to be pleaded goes to the 
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identical act prohibited by both governments, then this consequence would follow: the 
U. 8. prohibit smuggling and declare the punishment to bea forfeiture of the goods and 
fine, &c.; the State forbids the act of smuggling also, but declares the punishment to 
be a fine of one dollar for each offence, without forfeiture. How completely this 
would be an evasion of the revenue laws, if a conviction or an acquittal under this 
State law would be a bar to a prosecution under the law of the United States. I 
put this case under the impression that a State is no where prohibited expressly from 
(428) inhibiting foreign goods into their ports, though they cannot lay duties nor 
imposts. I will now again recur to the case of treason by the Constitution of the 
U.S. The President of the Union has power to pardon offences against the United 
States. Now if it is true that the case of counterfeiting and that of treason can be 
concurrently acted on by both governments, then a pardon by a Governor of a State 
would be a bar to a future prosecution, whether the pardon was granted before or 
after conviction ; and so on the other hand, a pardon by the President would oust the 
State of its jurisdiction, unless indeed we are prepared to admit, the delinquent may 
lawfully be punished twice. I assume it as a postulate, that if the State has power 
to punish, the Governor has power to pardon; the provision in our Constitution with 
regard to the pardoning power, is just like the power given to the President. It is 
furthermore my opinion that Congress ought not to exercise any powers which are 
not clearly granted to them as principal or incidental powers, and in all cases where 
it is doubtful in their minds whether a power is so given, they should forbear the ex- 
ercise thereof; but that with regard to powers thus granted, they are bound to 
exercise them when expediency requires it to be done; and that with regard to the 
States, I think they never should exercise a power clearly granted to the General 
Government where incompatibility exists, as in the present case, although the Gen- 
eral Government should have failed to enter on the exercise thereof. It don’t follow 
that because the Congress have neglected to occupy the power, that it may be occu- 
pied as a waif or thing lost, and that the States can use and keep it till Congress shall 
demand it. I am not prepared to admit the right of a State to punish the crimes 
committed against the United States. To punish crimes committed against a State, 
isan exertion of sovereignty ; and for one State to exercise any portion of the right- 
ful sovereign power properly belonging to another, is a good cause of war if the 
other chooses to consider it so. If it does not, then the State so permitting is exer- 
cising toward the other a portion of sovereign grace. No State in this Union should 
(429) degrade itself so far as to receive grace from any other, and much less should 
a State be willing to become the mere executioner of the will of the United States, 
with regard to remnants of its willand power unused. Did any respectable Govern- 
ment ever yet undertake to execute the erimina] code of another ; can the United 
States with any sort of decency execute the la son and fey belonging to 
France and England? Crimes against the p ity of those States, cannot 
be crimes against the U.S. If we ever un 0 so, it must be undertaken 

as a job or piece of employment. Can the St ouri law , if the United 

States were willing, choose to consider crimes done against the s®Vereignty of the 
latter, as crimes committed against her also, and in that way become the ministerial 
agent of the General Government? Upon the whole of the premises I conclude 
that the power to punish the counterfeiting the current coin, is expressly by words 
given to Congress, and that by reason of repugnancy to the exercise of that power 
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by the States, it is exclusive ; and that therefore the 43d section of the act of the 
General Assembly is void. M. McGIRK. 

I concur in the opinion that the fraudulent intent ought to be charged in the in- 
dictment. I also believe that Congress having by law imposed penalties on the 
offence of counterfeiting the current coin of the United States, the laws of the State 
passed since imposing penalties on the same offence are null and void, and any law 
that might have been passed by the State, before Congress acted on the subject, 
would have been superseded by such action of Congress. G. TOMPKINS. 

In this case since the opinion was delivered, the counsel for the prisoner put into 
my hands Mr, Justice Story’s Constitutional Law. Iam happy to find my opinion 
fully supported, as to the exclusive jurisdiction of the United States, by that able 
jurist. See 3 vol. Story’s Constitutional Law, p. 21. M. McGIRK. 

My opinion differs from that of the Court. An indictment for a common law 
offence must describe it in such terms as are aptly used to define the offence ; but in 
(430) an indictment for a statutory offence, it is sufficient to charge it in the language 
of the statute; if when so charged the indictment be bad, it will be because the stat- 
ute is too vague and uncertain ; and in such case no formal words in the indictment 
will aid the statute. The indictment in this case is founded on the 43d section of the 
act concerning crimes and punishments. The offence it seeks to punish is created 
by the statute, and is described in the language of the statute. The indictment, I 
think, is therefore in this particular good enough. The Legislature might well con- 
clude that the current coin would never be counterfeited without some fraudulent 
intent ; whereas the counterfeit coin might be often passed by individuals, not know- 
ing it to be counterfeit or intending to defraud ; the knowledge and fraudulent intent 
should therefore be charged in an indictment for passing, but need not in an indict- 
ment for counterfeiting. Such I think is the true construction of the statute as to 
this point. I think too that the Legislature intended to punish and prevent the coun- 
terfeiting of such coins as constitute the circulating medium of the country, and not 
such only as are made or declared current by act of Congress. Current coin is one 
thing, current money another and very different thing. The coin most current in 
this country, and of which the counterfeiting would be most injurious to the com- 
munity, is not money or coin made current by act of Congress. The constitutional 
question which has been raised, is full of interest and difficulty, and deserves much 
more labor and research than I have been able to bestow upon it. Without attempt- 
ing therefore to enter minutely into the argument, I shall content myself with a 
concise statement of the principles I maintain and the views I have taken, and upon 
which I hold that the State may constitutionally provide for and punish the counter- 
feiting of the current coin. All power belonged originally to the States or to the 
people. The United States derive their power from the Constitution, and like a 
chartered company can exercise such powers only as are expressly given, or are 
clearly incident to those which are so given. Where it can be reasonably doubted 
(431) whether a power has been granted or not, it may be safely affirmed that it has 
not been granted. The powers not granted are expressly reserved to the States res- 
pectively or to the people; as residuums of original sovereignty not parted with or 
surrendered. Where powers had been called into action by the States prior to the 
formation of the Constitution, which were not wholly parted with, the residuums 
belong to the States; the residuums of such as remained dormant at that period, 
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abide still with the people. That the States retain the power of legislating concur- 
rently with Congress, on all subjects over which they have not granted or surrendered 
to Congress an exclusive jurisdiction, or from which they have not expressly exclu- 
ded themselves, or which in their nature do not belong to or originate with the 
General Government. And here let me remark that in the view I take of the sub- 
ject, it matters not whether the Constitution be regarded as a grant of powers from 
the States, or more properly from the people; the contrary doctrine will leave the 
General Government (as it seems to me) without check or restraint to provide for 
the general welfare, as in its wisdom may seem needful and proper; will convert the 
recipient into the fountain of power, and make the attorney or agent superior to the 
constituent or principal. ‘The power of punishing the counterfeiting of the current 
coin, belonged originally to the States, and had been exerted in legislation prior to 
the formation of the Constitution. How then, I will ask, has it been parted with? 
It is not pretended that the grant of this power to Congress is in its terms exclusive, 
or that there is any express prohibition to the exercise of it by the States; but it is 


- argued that the power to punish the counterfeiting of the coin, must from the very 


nature of the subject and the character of the power, belong to and be exercised ex- 
clusively by Congress; that without any express grant it would belong to Congress 
as incident to the power to coin money and regulate the value thereof; that the value 
of the current coin can only be regulated and preserved by providing a uniform pun- 
ishment for those who counterfeit and impair its value; that the State by its legisla- 
(432) tion on the subject might counteract and thwart the views and policy of the 
General Government; that Congress having legislated on the subject, no act of the 
State Legislature can exist and have effect consistently with the act of Congress, for 
if both laws correspond, then the State law is idle and inoperative, and if they differ, 
the act of Congress being superior repeals the State law ; that two distinct wills can- 
not be exercised over the same subject at the same time, without coming into collision, 
&e. The force of this argument is not perceived, or if rightly understood, is not 
adinitted. ‘The same thing might be said of the exercise of concurrent jurisdiction 
in every case; and yet this is expressly provided for, and necessarily exists in many 
cases. We are not to argue from the possible abuse against the use of power; this 
would put an end to all government, inasmuch as the best may be abused or badly 
administered. The States are just as much interested in the currency now as they 
were before the formation of the Constitution. Though it may be conceded that 
Congress could more conveniently and efficiently regulate its value, so far as it may 
depend upon providing uniform and suitable punishments for counterfeiting. It is 
not however a question of convenience or fitness, but of right; and it may well be 
that it was deemed better for the States to retain in their own hands the inconvenient 
exercise of this power concurrently with Congress, than to surrender it to the Gen- 
eral Government, who might not exert it efficiently ; be that as it may, the power 
has not been inhibited to the States, but on the contrary by strong implication, has 
been purposely left with them. The 8th sec. of the Ist art. of the Constitution of 
the U. S., enumerates the powers granted to Congress, and the 10th sec. of the same 
art. enumerates the powers withdrawn from the States; the power to coin money 
and to provide for the punishment of counterfeiting are expressly granted, whilst 
only the power to coin has been withdrawn. If it had been intended to withdraw 
from the States the power to punish counterfeiting, is it fair to insist that it would 
have been mentioned along with the power to coin? If it be true that the subject 
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(433) belongs exclusively to Congress, whether they have legislated on it or not, the 
States would have no right to touch it. It is just as important that they should have 
the power to punish the counterfeiting of other coins in use and circulation in the 
community, as of those made current money by express legislation ; for the value of 
each being relative, to impair the value of one would of necessity impair the value 
of ancther. It is not perceived that the objections urged in this case against the ex- 
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the provision of the Constitution, ‘that no person for the offence shall be 
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twice put in jeopardy of life or limb.” Such is the law of nations in reference to 


matters over Which each nation has an equal right to adjudicate; and such is the law 


in separate States, Where concurrent jurisdiction is given to different tribunals of the 
same State. Forasmuch, therefore, as neither the power, nor the occasions for its 
exercise, can be said to have originated with the General Government, or can be 
claimed as peculiarly appropriate to it, and as the power has not been granted exclu- 
sively to Congress, nor expressly withdrawn from the States, I hold that it may be 
rightfully exercised by the States. R. WASH. 


(a.) See The State v. Shoremaker, 7 Mo. R., 177. 
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JACKSON DISTRICT, MAY TERM, 1834. 





GovERNOR OF MIssoURI, FOR THE USE OF Evans, v. Hays, BYRNE AND 
OTHERS. 


i. An administrator’s bond executed in 1813, under the Territorial government, to 
the Judge of Probate, must (in 1830) be sued on in the name of the State of Mis- 
souri, she, by virtue of the act of 1825, concerning executors and administrators, 
being the successor in office for this purpose to the Judge of Probate within the 
meaning of the 4th section of the schedule to the State Constitution. 

2, Aprior and subsequent administrator of the same estate cannot be sued jointly on 
their separate bonds. 


ERROR to the Circuit Court of Cape Girardeau county. 


Tompxins, J., delivered the opinion of the Court. 


Evans using the name of the Governor of Missouri, sued John Hays, George Hen- 
derson and others, in an action of debt. The defendants demurred and had judgment 
on the demurrer in the Circuit Court ; and Evans here prosecutes his writ of error to 
reverse that judgment. 

The declaration consisted of two counts; in the first count it is alledged that Dan- 
iel F. Steinbeck, Bartholomew Cousin and John Hays executed their bond dated 4th 
May, 1813, to George Henderson, Judge of Probate, for the sum of $10,000, with a 
condition that said Steinbeck should duly administer the estate of Louis Lorimier, 
&e. Inthe second count it is alledged, that George Henderson, Morgan Byrne and 
William Garner, on the 31st Jan., 1814, executed their bond for the sum of twenty- 
thousand dollars, to Joseph McFerron, Clerk of the Court of Common Pleas for the 
(435) county of Cape Girardeau, conditioned that said Henderson, administrator of 
Louis Lorimier, with the will annexed, shall duly administer the goods, &c., remain- 
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ing to beadministered, &c. The plaintiff then goes on to assign joint breaches of the 
conditions, of the two bonds above mentioned. By the defendants in error, it is in- 
sisted, first. That the legal interest of the first bond is in George Henderson, and that 
of the second is inJoseph McFerron. Second. That there is a misjoinder of parties 
in this action and of causes of action. 

First. The two bonds were executed under the Territorial government. By the 
4th section of the schedule to the State Constitution it is provided, that all bonds 
executed to the Governor of the Territory, or to any other oilicer or Court in official 
capacity, shall pass over to the Governor or other State authority, and to their sue- 
cessors in office for the uses therein respectively expressed, and may be sued for and 
recovered accordingly. 

By the 10th section of the act establishing Circuit and County Courts, approve: 
28th Nov. 1820, all power of granting letters of adininistration, &c., is granted tothe 
County Courts; but it is not provided that the bond shall be made to any particular 
person. By the 9th section of the act concerning executors and administrators, ap- 
proved 12th January, 1822, it is required that bonds of executors and adininistrators 
shall be made to the Governor and his successors in office; and by another section, 
that suits on such bond shall be instituted in the name of the Governor. By the 9th 
section of the act approved 2Ist February, 1825, Revised Code, p. 95, such bonds are 
required to be executed to the State, and in a subsequent part it is provided that they 
shall be sued on in the name of the State. Thisis the last provision by statute; and 
this action being commenced in the year 1830, should have been in the name of the 


? 4) 


State. If we inquire into the meaning of the werds, * successor in office,’ used in 


‘he 4th section of the schedule, we must confine it to the subject matter. The bond 
under the Territorial government was executed to the Clerk of the Court of Com- 
mon Pleas, in 1822, under the State government to the Governor: he then must be 
(435) the successor in office, as to the subject matter of this inquiry: in the ye 
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i825, bonds were executed to the State; the State, then, we think, become for the 








present purpose, successor in office to the Clerk of the Court of Commen Pleas, to 


whom one of these bonds was executed, and also tothe Recorder, to Whom the other 
was execuiied 5; and we think the suit should have been in the name of the State. 

Che second point insisted on, to-wit: that there is a misjoinder of parties to this 
action and of causes of action, is for the defendants. [tis almost needless to say that 


Henderson ard his securities could not, on their bond, be nade answerable for the 
wets of the prior administrator, who must necessarily cease to be administrator befure 
ifenderson began to be such. 


The judgment of the Circuit Court is affirmed. 





WGinx, C. J., 


I coneur in the above opinicn as to the misjoinder, and as to the other points I 





dissent. 
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GARNER v. Hays. 


1. A scire facias served in the presence of two respectable persons of the bailiwick, 
is served in the mode prescribed by the statute. 

9, The statute of 13 Edward I, giving a scire facias to revive judgments in personal 
actions, is in force in this State. 

3, A scire facias to revive a judgment for ecsts may be issued pending a motion to 
re-tax the costs. A judgment for costs generally is good. 

4. On a scire facias to revive a judgment, no declaration is necessary. 

5. The want of a similiter in pleading is no ground for reversing a judgment. 


ON ERROR from the Cape Girardeau Circuit Court. 
Wasn, J., delivered the opinion of the Court. 


Hays, the defendant in error, sued Garner, the plaintiff in error, in the Circuit 
Court and had judgment for his debt and costs. Garner paid Hays the amount of his 
‘ebt recovered, and refusing to pay the fees of the Clerk as taxed in his fee bill, 
(437) moved the Cireuit Cowrt to re-tax the costs: pending this motion to re-tax the 
costs, and after the expiration of the year and a day from the rendition of the judgment, 
ascire facias was sued out to revive the judgment 5 a motion was made to quash the 
scire facias, Which was overruled 5 and it was adjudged by said Court that said judg- 
ment as fo the costs recovered therein should be revived against said defendant ; and 
Garncr now prosecutes his writ of error to reverse this Judgment on the scire facias. 
The errors assigned are, , 

First. That the scire facias was not legally served on the defendant. 

Second. That there is no law of this State authorizing a scire facias to revive a 
judgment. 

Third. That there was a motion depending and undecided in said Cout, for re- 
faxing the costs in the original suit, and by the plaintiff’s own showing, the amount 
of the judgment and interest in said suit was paid. 

Fourth. That there was no declaration‘on the scire facias. 

Fifth. That the judgment is too vague and uncertain, not being for any certain and 
specific sum. 

Sixth. That there was no issue joined on the plea of payment which had been filed 
hy the defendant to the scire facias. 

As to the first error assigned, the writ was served in the mode prescribed in the 
statute, in the presence of two respectable persons of the bailiwick, &c. 

As to the second error assigned, there is no force in the argument, that at common 
law, the scire facias was not allowed, and that the statute of 13 Edward I, in aid there- 

of, is not to be regarded as the law of this land; the reverse thereof is the truth. 

There is nothing in the third error assigned. The judgment does not in any way 
affect the motion to re-tax the costs. Only such costs as were legal and proper could 
have been recovered under the original judgment, and such only are recoverable by 

execution on the judgment as revived: and this answers the fifth error assigned, for 
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(438) the object was to have execution, according to the form and effect of the ori- 
ginal judgment, and there was no need of more precision in the scire facias than was 
in the judgment. A judgment for costs generally is good. That is considered as 
certain which may be rendered so. On a scire facias to revive judgment, no declara- 
tion is deemed necessary, and the fourth error assigned is therefore without force. 
As to the sixth error assigned, the want of a similiter has been often held to be no 
ground for reversing a judgment. Upon the whole, therefore, the Circuit Court did 
right in refusing to quash ‘the scire facias, and giving judgment as to the costs recov- 
ered in the original suit, and its judgment is therefore affirmed, with costs. 


= 


Mavtsspy anp Mavutspy v. Farr. 


i. A return to an attachment, not stating on what property in the hands of the gar- 
nishee the writ was levied, is too defective to warrant a judgment by default 
against the garnishee. 

z. After a motion to set aside a judgment by default, it is too late tomove for leave to 
amend the Sheriff’s return to the writ. 

3. If by a writ of attachment, the Sheriff is not required tg summon any garnishee 
in particular, but he does so, he must in his return shown what property of the de- 
fendant's he found in the possession of the garnishee, in order to justify the act of 
summoning him to appear and answer. 


’ APPEAL trom the Circuit Court of New Madrid county. 
Tompkins, J., delivered the opinion of the Court. 


S. H. & D. H. Maulsby sued George Farr in the Circuit Court of New Madrid 
county, and procured an attachment to be issued against the property of Farr. In 
this writ the Sheriff was not commanded to summon any particular person as gar- 
nishee ; but he summoned Robert Pollock as such, and Pollock failing to appear at 
the return term of the writ, judgment was entered against him by default. At aterm 
subsequent to the entry of such judgment, Pollock came in and moved the Court te 
(439) set aside the judgment thus entered against him ; two days after, the plaintiff 
moved the Court for leave for the Sheriff to amend his return on the writ of attach- 
ment, the motion to set aside the judgment not being yet decided on. The Court set 
aside the judgment by default, and from the decision of the Court, setting aside this 
judgment by default, the plaintiff appeals. It does not appear by the Sheriff’s return 
that any property of Farr was attached in the hands of the garnishee, but that the 
writ was served by reading it to Pollock, in presence of witnesses, Xc. 
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The third section of the act to provide a method of proceeding against absent and 
absconding debtors, directs that the manner of attaching the lands and tenements of 
such defendant shall be by the officer’s going to the place where, or to the person who 
is supposed to be indebted to the defendant, or in whose hands or possession any 
lands, tenements, &c., may be supposed to be, and then declaring in presence of one 
or more creditable persons of the neighborhood, that he attached the same, and the 
manner of summoning the person in whose hands or possession the same may be at- 
tached, shall be by reading the said writ, or delivering a copy thereof to him, or leav- 
ing a copy, &e. 

Now the failure to return on the writ, that the officer had attached lands, &c., in 
the hands of the garnishee, is clearly such a defect as would justify’the Court in set- 
ting aside the judgment by default against Pollock. The question here arises, ought 
the Circuit Court to have admitted the amendment offered by the plaintiff? The 
amendment came too Jate. After the garnishee had applied to have the judgment set 
aside for irregularity, it was too late for the plaintiff to come in for leave to have the 
defect in the return of the writ amended. But had the amendment been offered in 
time, it is not such as in the opinion of this Court, ought to have been received. It 
is in these words, *‘and further then and there, at the same time I declared to the said 
Robert Pollock in his hearing in the presence of, &c.””?_ That by virtue of said writ, 
J attached all the goods and chattels, lands and tenements of the said George Farr, 
then in his, said Pollock’s, possession. As he was not commanded to summon Pol- 
(440) lock, but did so only by the general power granted in the writ, he ought to 
have shown that he had found property of the defendant in Pollock’s hands, and 
what that property was, to justify the act of summoning him to appear to answer the 
plaintiff’s action. The judgment of the Circuit Court is affirmed. 


Rincway rv. Farr. 
APPEAL from the Circuit Court of New Madrid county. 


TomPKINS, J., delivered the opinion of the Court. 


This case presents the same points as the case of Maulsby and Maulsby v. George 
S. Farr, with this single difference, that by the writ in this case, the Sheriff was com- 
manded to summon Robert Pollock as garnishee. The motion to amend here, too, 
came after the motion to set aside the judgment by default, and was, therefore, cor- 
rectly overruled by the Court. The amendment here offered was the same as that 
offered in the other case, and had it been offered in time, we are of opinion it was 
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well enough, because the plaintiff in the action had directed Pollock to be summon- 
ed; and he having undertaken to know that Pollock had property of Farr in his pos- 
session, it was not necessary for the Sheriff to search for property which might be 
hidden, and which he might not have been able to find after the most diligent search. 
The judgment is affirmed. 





(401) Lincecum anp Martin, apm’rs of Lincecum, AND YoUNG, GUARDIAN 
oF Lincecum, v. Lincecum. 


1. In a case where a man marries in another State, and there is issue by that mar- 
riage, and subsequently by mutual consent the husband and wife part, and the 
man moves to this State and again marries, his former wife living, and has children 
by his second wife, the children by the second wife are deemed legitimate, and 
are entitled to distribution in the estate of the father by the following clause of the 
8th section of the act, entitled an act to direct descents and distributions ; that 
“the issue of all marriages deemed null in law, or dissolved by a divorce, shal! 
nevertheless be legitimate.” 

2. The act directing descents and distributions, does not pretend to make lawful 
those marriages which were null before, but it acts prospectively with regard t: 
the children then in being. 

3. In the statute concerning diverces, where the subject of legitimacy is mentioned, 
it is only done to prevent the fact of a divorce changing in any wise, the capacity 
of the children or issue, when it is granted. 

4. The law respecting divorces can only operate in the case provided by the very act, 
upon the question of legitimacy, which is, where a divorce is granted in pursuance 
of the act, for the cause that there was a previous marriage. 

5. A person once Clearly and positively legitimated, ought not to be bastardized by 
implication or construction. 


APPEAL from the Circuit Court of Cape Girardeau county. 
M’GrrRK, C. J., delivered the opinion of the Court. 


It appears by the record that in the year 1802, Asa Lincecum was married in the 
State of South Carolina, to one Malinda Nevills; that in 1803 there was born of that 
marriage a daughter, who died without issue; that in 1805, Harman Lincecum, the 
appellee, was also born of that marriage ; that in 1807, Asa Lincecum and his wile 
parted by mutual consent, and that the wife is yet alive and not divorced from her 
husband ; that shortly after the separation, Asa came to Missouri and brought with 
him his son ; that in 1810 he married in this country a second wife, had by that mar- 
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riage two children, Isabella and Rezin;. that in 1827, Lincecum died intestate, about 
which time the said second wife died also; that shortly afterwards administration 
was granted on his effects to H. Lincecum and A. Martin; that after the estate be- 
came ready for distribution, the said Harman Lincecum presented his petition to the 
(442) County Court of Cape Girardeau county, alledging the existence of the for- 
mer marriage, as stated above, and praying the Court to order the remaining assets to 
be paid to him as sole distributee, deducting his mother’s share therefrom. The 
mether and Harman Lincecum were the parties on one side, the administrators and 
guardian of the children by the last marriage were the parties on the other side. The 
County Court decreed and ordered that the distribution should be made to Harman 
Lincecum and his mother, in exclusion of the children of the last marriage. The 
parties appealed to the Circuit Court; when the cause came there, the Court set 
aside the decree and tried the matter over again, as to Harman Lincecum, taking no 
notice of the claim set up by the mother. The Court found for H. Lincecum and 
ordered distribution to be made to him, to the exclusion of the children by the second 
marriage. From this decree of the Circuit Court the parties have appealed to this 
Court. In this Court many points have been made by the appellants. We are of 
opinion that it will be useless in this case to decide all the points made in the case. 
The main point in the case, and the only one necessary to be considered is, whether 
the children of the second wife are entitled to an equal distribution with the issue of 
the first marriage. To prove that they are so entitled, Mr. Ranny, counsel for the 
appellants, cites and relies on the latter clause of the 8th section of the act of the 
General Assembly, entitled an act to direct descents and distributions, (Rev. Code, 
328,) which clause declares as follows : 
That “the issue of all marriages deemed null in law, or dissolved by a divorce 


5 


shall nevertheless be legitimate.” The first section of this act declares that the res- 
idue of the estate of an intestate, after deducting the widow’s right of dower, and 
after the payment of debts, shall be divided among his children. All will agree that 
these children must be legitimate children, and that none else can take. The coun- 
sel insists that this section completely sustains his case. We are of opinion that 
this clause of the 8th section of the act does cover this case, and that the children of 
ihe second marriage are entitled to share alike with the son of the first marriage 

(443) Messrs. Watkins and Scott, for the appellees, contend, 

First. That to extend the provisions of the 8th section to this case, would be to 
give the law a retrospective operation, inasmuch as all these marriages took place 
before the passage of the act, which was in the year 1825. 

Our view of this point is, that though the second marriage took place before the 
passage of the act, yet at the time of its passage Harman Lincecum had no right on 
which the law could then act, either prospectively or retrospectively. 

The act does not pretend to make lawful those marriages which were null before, 
but it does act prospectively with regard to the children then in being. It declares 
that they shall no longer be considered bastards. That they shall henceforth be ca- 
pable of inheriting and taking a distributive share from their father or mother, when 
such parents shall die intestate, leaving property. In this case the act in 1825 fixed 
and declared what the capacity of the children should be, if the father should die 
intestate. In 1827 the event happened ; this appears to us to be altogether prospec- 
tive. 
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The next matter urged by the appellees’ counsel is, that the general words of this 
statute ought to be so limited and restrained as not to extend to this case, because to 
do so, holds out a reward to bigamy. 


It is true that no statute where the words are in any wise doubtful, ought to be so 
construed as to be against morality and justice; but we conceive that principle does 
not apply in this. If this statute had sought to relieve the guilty father from the 
consequences of his departure from the line of duty, then there would be room for 
the operation of the principle; but that statute only seeks to relieve the innocent 
from the consequence of an unworthy act of their father, and this it does do, without 
violation to the vested rights of any one. 


The law of the land allowed the father to dispose of his property, while living, as 
he pleased. It allowed him to make a will, and to say who shall enjoy the estate 
(444) after his death. This the father has not done, he has left it to the law to say 
who shall be the owner after his death. The law, iu making the selection, has seen 
fit to point out the legitimate children of the intestate. It has also declared who are 
legitimate children. In all this we see nothing against morality and justice. 


With a view to defeat the rights of the children of the second marriage to a share 
in the distribution, the counsel for the appellee cites and relies on the last clause of 
the 1st section of the act respecting divorce and alimony, R. C. 330, which says that 
when a marriage shall be celebrated, &c., and it shall be adjudged that either party 
was impotent at the time of the marriage, or that he or she hath knowingly entered 
into a second marriage in violation of the previous vow he or she made to the former 
husband or wife, and whose marriage is still subsisting, or that either party hath com- 
mitted adultery, or has deserted, &c., it shall be lawful for the Court to divorce the 
innocent and injured party from the bonds of matrimony ; but no such divorce shall 
in any wise affect the legitimacy of the children,except in cases where the marriage 
shall be deciared null and void from the beginning. On the ground of a prior mar- 
riage, it is insisted, that these two acts are to be taken as one act, so far as relates to 
the question of legitimacy. If this is done, then the law will read that the children 
of all marriages, which are from the beginning deemed null, shall be legitimate, ex- 
cept where there was a prior marriage still subsisting. But in that case the issue of 
such second marriage shall be bastards, or not, as the general law will hold them to 
be. In the first place we are not prepared to admit that these two acts are so far in 
pari materia, that they ought to be taken as one act; the one is an act solely for the 
purpose of pointing out who shall take the estate of an intestate. The other is es- 
sentially an act to regulate the granting of divorces. It is true that the subject of 
legitimacy is mentioned in both. In the first act it is mentioned for the purpose 
alone of pointing out the children who shall take a distributive share of the intestate. 


(445) In the latter act the subject is only mentioned to prevent the fact of a di- 
vorce changing in any wise the capacity of the issue or children when it is granted. 
The two savings in this latter statute were, no doubt, introduced with a view to 
prevent, on the one hand, legitimate issue from being bastardized ; and on the other, 
to prevent those who would be bastards, without a divorce taking place between 
their parents, becoming legitimate by the divorce. It is true the divorce would not, 
if the exception had not been in the statute, have had that effect. But we think the 
Legislature put in the exceptions without intending to declare what the law would 
be without the exceptions. 
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Another thing to be considered is, that the divorce law, if it does intend to prevent 
the issue in case of prior marriage from being made legitimate by the exception, yet 
the exception can only operate in the case provided by the very act making the ex- 
ception, and that case is where a divorce is granted in pursuance of that act, for the 
cause that there was a previous marriage. The case before us is not a case of legit- 
imacy arising out of a divorce case. 

Another thing in this case is, that where a person is once clearly and positively 
legitimated, he ought not to be bastardized by implication or construction. That 
rule applies with force in this case. The act of descents and distribution clearly 
makes these children legitimate, and being once clearly so, if they are holden to be 
otherwise, it can only be by implication, argument and construction. 

For the foregoing reasons the judgment of the Circuit Court is reversed; the cause 
is remanded to that Court for a new trial in conformity with this opinion. 


Wash, J., dissenting. 


In this case I dissent from the opinion of the Court, as to the effect of the provi- 
sion in the Ist section of an act concerning divorce and alimony. It seems to me that 
it should be taken as an exception to the provisions of the 8th section of “ An act to 
direct descents and distributions ;” and that in order to give effect to both acts, the 
(446) provisions should be considered as if they stood embraced in the same section, 
and then it would read, “ the issue of all marriages ceemed null in law, or dissolved 
by divorce, shall nevertheless be legitimate, except in cases where the marriage shal! 
be declared null and void from the beginning, on the ground of a prior marriage. 































Decisions of the Supreme Court of Missouri, 


FAYETTE DISTRICT, SEPTEMBER TERM, 1834. 


Pavey Aanp Orr ¢. BurRcH. 


1. Evidence introduced to show the rules established among brick-masons for mea- 
suring their work, illegal when it conflicts with terms of the covenant. 

. Covenants are to be construed according to the plain and obvious meaning of the 
terms used by the community at large, and not according to their meaning as 
used amongst brick masons, or any other particular class of men, who may under- 


ee 


stand them in a different sense. 


oo 


. When improper evidence has been admitted, the Court should exclude it in ex- 
press terms, and it is not enough to do so by implication. 


Wasu, J., delivered the opinion of the Court. 


This was an action of covenant, brought by Burch, the appellee, against the ap- 
pellants, in the Boone Circuit Court, where Burch got a verdict and judgment; to 
reverse which judgment, Pavey and Orr have appealed to this Court. The covenant 
sued on by Burch, was for the building of the Court House in Monroe county. 
Burch undertook the job, and Pavey and Orr, (commissioners appointed in behalf of 
the county,) covenanted “to pay Burch seven dollars per thousand for making and 
laying the brick in the manner pointed out in the covenant, counting the neat brick in 
the building.” 

The only question for the consideration of this Court, which has been raised and 
relied on by the appellants’ counsel, grows out of the admission of certain evidence 
on the trial in the Circuit Court, which was objected to by the defendants below, 
and is now assigned for error. 

Witnesses were introduced by the plaintiff below, who testified “that the rule 
(448) known and established among masons for measuring their work and ascertain- 
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ing the number of neat brick in a building, was to ascertain the number of cubic 
feet, by multiplying the aggregate length of the walls from out to out, by the height 
of the story, and that product by the thickness of the wall, (which would give the 
cubic feet in the wall,) counting the corners twice; and then by multiplying the 
number of cubic feet thus ascertained, by twenty-two and a half, the product would 
be the number of neat brick,” &c. It is clear this testimony was illegal and im- 
proper. 

The covenant is to be construed according to the plain and obvious meaning of the 
‘erms used by the community at large, and not according to their meaning as used 
amongst brick-masons. 

It is insisted, however, by the counsel for the appellee, that the instructions given 
by the Circuit Court to the jury on the trial below, “ that the words of the covenant 
were to be construed according to their general import and meaning, and not accord- 


men, Who might understand them in a different sense ;” and, “that by the written 
contract, the plaintiff? could recover for no more brick than were actually in the 
building,” &e. &e., did, in effect, withdraw from the consideration of the jury, the 
evidence improperly admitted. The instructions were, doubtless, very properly 
given, but do not go far enough to cure the error complained of. 

The jury should have been told expressly, that the evidence had been improperly 
admitted in the first instance, and that it was not to be considered by them in making 
ap their verdict. This was not done, and it is impossible to tell what influence upon 


nea: their minds the evidence may have had, or that, in act, it had at all misled them oc: 

mfluenced their verdict, nor is it material to ascertain that facts it is sufficient that 
the it was illegal and improper, and was calculated to mislead. The motion made by 
y as the defendants for a new trial was, therefore, improperly overruled, and the judgment 
ler- of the Cirenit Court is reversed, and the cause remanded fora new trial conformably 


this opinic n. 
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SUPREME COURT OF MISSOURI. 


(449) HarrYMAN vt. RoBERTSON. 


1. The statute requiring affidavit to be made upon lost notes, does not require the 
words * by accident” to be used. The word “lost” sufficient. 

2. In suits before Justices of the Peace, statement of the cause of action not neces- 
sary, except in cases for damages on account of wrongs done. 


APPEAL from the Circuit Court of Chariton county. 
Tompkins, J., delivered the opinion of the Court. 


Robertson sued Harryman before a Justice of the Peace, and had judgment, from 
which Harryman appealed to the Circuit Court, where. judgment was again rendered 
against him, and to reverse it, he appeals to this Court. The summons of the Jus- 
tice was, to answer William E. Robertson, assignee of William Weir, in an action of 
assumpsit. To procure the summons, Robertson filed an affidavit, containing these 
words: William E. Robertson makes oath, that he holds a note, as assignee of Wm. 
Weir, on James Harryman, &c., which said note is lost, or unintentially mislaid, as 
said Robertson believes, and that I have not sold, bartered, transferred or assigned by 
myself, or any person for me, such instrument of writing. In the Circuit Court, 
Harryman moved to revorse the judgment of the Justice, because, 

First. The affidavit was insufficient. 

Second. Because there was no statement of the cause of action filed, and the re- 
fusal to give these instructions is assigned for error. 

First. The affidavit is in the very words of the statute, and the counsel for Harry- 
man made his argument in the belief, that the statute required the plaintiff to swear 
that the note was lost by accident. 

Even had the statute required the party to swear that the note was lost by ac- 
cident, we should have supposed the adjunct, by accident, to be useless, and adding 
no meaning to the word “lost,”? inasmuch as the word used, as it is, in the statute, 
implies accident. Objection was also taken to the alternative expression “lost,” or 
anintentially mislaid. What is unintentially mislaid, is, at least, temporarily lost, 
(450) but may be regained. ‘The objection seems to be of no weight. 

Second. The first section of the act supplementary to the act establishing Jus- 
tices Courts, and regulating the collection of small debts, provides, that so much of 
the fifth section of said act as requires that in all suits of debt, or on account, a brief 
statement of the cause of action and amount claimed, shall be in writing and filed 
with the Justice, shall be and the same is hereby repealed. See acts of 1826, p. 32. 

The words, “all suits for debt, or account,” are broad enough, in our opinion, to 
to cover all suits for matters arising on contracts; and this we have several times 
held to be a rational construction of the act. Suits before Justices for damages, on 
account of wrongs done, are left as before. In them the statement of the cause of 
action must still be made. The Circuit Court, in refusing to give those instructions, 
has not, in our opinion, committed any error. Its judgment is, therefore, affirmed. 
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FAYETTE DISTRICT, SEPTEMBER TERM, 1834. 


Harris v. HARMAN. 


1, The statute of 1826 dispenses with a statement or declaration required by the act 
of 1825, except in cases for damages on account of wrongs. See James Harryman 
2. William E. Robertson, pp. 449-50. 

2, In assigned bonds, bills, and promissory notes, that the right of action may accrue 
against the assignor, due diligence necessary to be shown: or it must be made to 
appear that the institution of such suit against the maker of the note would have 
been unavailing. 

3, In such actions, it is for the jury to determine whether the plaintiff is to be ex- 
cused for not having used due diligence. 


ON APPEAL from the Cooper Circuit Court. 
Wasn, J., delivered the opinion of the Court. 


Harman, the appellee, sued Harris, the appellant, before a Justice of the Peace, in 
an action of debt, to recover the amount of a promissory note, assigned by Harris to 
(451) Harman, and obtained a judgment, from which Harris appealed to the Circuit 
Court. Whereupon, on a trial de novo, Harman again got judgment, to reverse which 
Harris has appealed to this Court. On the trial in the Circuit Court, Harris moved 
the Court to instruct the jury, “ that they should disregard the evidence offered, and 
find a verdict for the defendant, as in case of a non-suit 5 because the plaintiff, at the 
commencement of his action, had failed to file with the Justice a statement or decla- 
ration of his cause of action, &c.” This motion was overruled by the Circuit Court 
and very properly. 

The statute of 1826, p. 32, dispenses with a statement or declaration, required by 
ihe act of 1825, Rev. Code, p. 473, in cases like the present. Harris also pleaded in 
bar, a former recovery against [by] Harman, in a suit instituted by the plaintiff 
against the defendant, for the same cause of action. In looking into the record of 
the first suit, which is set out in the record from the Circuit Court, it is clear that the 
causes of action were different in the two suits. 

he statement or declaration, which accompanied the summons in the first suit, 
sets out a special assignment and undertaking, entirely different from that which is 
shown and relied on in the second. The Circuit Court did right, therefore, in over- 
ruling the plea. On the second instruction asked for by the defendant below and re- 
fused, we think the Circuit Court erred. It is set out in the bill of exceptions, that 
the defendant gave evidence, conducing to prove that the makers of the note were 
solvent, and able to pay the same at the date of the assignment to the plaintiff, and 
had so continued up to the time at which the suit was instituted against the assignor ; 
and also, that the plaintiff gave evidence, conducing to prove that the makers of the 
note were insolvent, and that a suit against them would have been unavailing, &c. 
The 2d section of the act concerning assigned bonds, bills and promissory notes, 
passed Feb. 11th, 1825, Rev. Code, p. 143, gives the assignee of a note the right of 
action against the assignor, in cases only where he shall have used due diligence to 
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(452) obtain the money of the maker by the institution and prosecution of a suit, 
&c.; or where it shall appear to the satisfaction of the Court or jury that the institu- 
tion of such suit would have been unavailing, &c. In this case, evidence had been 
given to the jury on both sides, and it was for them to weigh it and determine whether 
the plaintiff was excused for not having used due diligence by the institution and 
prosecution of a suit against the makers. In this state of the’case, the defendant 
moved the Court to instruct the jury, that if they believed from the evidence that the 
plaintiff, Harman, after the assignment of the note to him, could have recovered the 
debt in the said note specified, of the makers (Galiher and Hungerford) by suit, at 
any time prior to the time that the plaintiff sued the defendant Harris in the present 
action, that then they ought to find a verdict for him, the said Harris, &c. The Cir- 
cuit Court refused to give this instruction, and in this we think it erred ; and for this 
errof its judgment must be reversed with costs, and the cause remanded for a new 
trial. 


(453) Price v. CANNON. 


1. A part payment of what a person is bound in law to pay, forms no consideration 
for postponing the residue; neither can the verbal promise of the plaintiff be en- 
forced. 

2. A bill of discovery is an equitable proceeding, of which the party wishing to use 
it must seasonably avail himself; and he cannot be permitted to use it after the 
cause has been called and the jury sworn, or the cause submitted to the Court sit- 
ting asa jury. 

s. In cases of particular surprise or hardship, or newly discovered evidence, the 
remedy is by motion for a new trial, and then a bill of discovery may be proper. 

4 An issue is well taken when the substance of the plea is, that a note is void in law 
by reason of fraud piacticed upon the defendant. 


ON ERROR from the Howard Circuit Court. 
Wasn, J., delivered the opinion of the Court. 


Cannon, the defendant in error, sued Price, the plaintiff in error, in the Howard 
Circuit Court, by petition and summons, on a promisrory note. Price pleaded, 

First. Nil debet. 

Second. Payment on the day. 

Third. Payment before the day. 

Fourth. Payment of ten dollars to Cannon on the Ist day of Oct., 1833, and after 
the note became due upon the promise of Cannon, that in consideration thereof he 
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would wait with the defendant for the remaining part of said sum in the petition 
mentioned, until the 1st of March, 1834, &c. 

Fifth. Payment of ten dollars on the 1st October, 1833, in consideration of which 
the plaintiff promised to wait with the defendant for the said sum of money in said 
note mentioned, until the Ist of March, 1834, &c. 

Sixth. That the note sued on was given to plaintiff in consideration of a horse sold 
and delivered to the defendant by plaintiff, who with intent to defraud the defendant, 
represented the said horse to be sound, &c., whereas he was unsound, and of no value, 
&c., and that he the said defendant was induced alone by the false and fraudulent 
representations of the said plaintiff as aforesaid, in relation to the horse as aforesaid, 
(454) to make and execute the instrument in the said petition mentioned ; and the 
said defendant avers that the said instrument is void in law, &c. Issue was joined on 
the first, second and third pleas. The fourth and fifth pleas were demurred to, and 
the demurrers sustained. ‘To the sixth plea the plaintiff replied, that the said instru- 
ment in the said petition mentioned, was obtained fairly and honestly by him, the 
said plaintiff, and not by fraudulent misrepresentations, in manner and form, as the 
said defendant hath above, in his said plea sixthly above pleaded and alledged, &c., 
on which issue was taken. The Court sitting asa jury, found the issues for the 
plaintiff, and gave judgment for the plaintiff on the demurrers and issues so found. 
To reverse which judgment, the defendant now prosecutes his writ of error in this 
Cowt. After the jury had been sworn in the cause, the defendant moved the Court 
for leave to file a bill of discovery, &c., which was refused. A motion was atfter- 
wards made by the defendant, for a new trial, and also in arrest of judgment, which 
the Court overruled. The judgments of the Circuit Court, in sustaining the plain- 
tiff’s demurrers to the fourth and filth pleas, and in refusing leave to file the bill of 
discovery, and also in refusing to arrest the judgment on the ground that the issue 
joined on the sixth plea was an immaterial one, are now assigned for error. The de- 
murrers were rightly sustained to the fourth and fifth pleas. 

The whole sum was then due, and the payment by the defendant of a part only of 
what he was bound in law to pay, formed no consideration for postponing the pay- 
ment of the residue, and the verbal promise of the plaintiff, if made, could not be en- 
forced. The bill of discovery ought not to have been allowed. The evidence sought 
to be discovered could not have availed the defendant upon the issues in the cause. 
Besides, the application came too late. . 

It is an equitable proceeding, of which the party must avail himself seasonably. 
After the cause had been called, and the jury sworn, or the cause submitted to the 
Court sitting as such, the bill ought not to have been entertained. 

(455) In eases of particular surprise or hardship, or newly discovered evidence, 
&c., the remedy is by motion for a new trial, and then a bill of discovery might be 
proper, but this is nothing like such a case. 

On the third point we felt some difficulty at first, but in looking into the books we 
think the issue was well taken on the sixth plea. 

The substance of the plea is, that the note is void in law, by reason of the fraud 
practiced by the plaintiff in obtaining it from defendant, &c., and this is the matter 
traversed. The forms in Chitty of a plea of fraud in obtaining a deed, &c., and the 
replication thereto, seem to have been taken as the pleader’s guide in this case. 
Certain it is, none better are to be formed in most cases. Upon the whole matter, 
therefore, the judgment of the Circuit Court is affirmed, with costs. 











SUPREME. COURT OF MISSOURI. 


HACKNEY v. WILEIAMS. 


An insufficient affidavit made for a writ of attachment before a Justice of the Peace 
may be amended in the Circuit Court upon application to file a legal and sufficient 
one, 


APPEAL from the Monroe Circuit Court. 
WasH, J., delivered the opinion of the Court. 


Hackney sued out an attachment before a Justice of the Peace, against the property 
of one Roberts, and had Williams summoned as garnishee; on the return day of the 
summons, Roberts, the defendant in the attachment, failed to appear. Williams, the 
garnishee, appeared and answered. 

On the day of trial, Roberts again failed to appear, and judgment was rendered 
against him, and it appearing from the answer of Williams, that he was indebted to 
Roberts ina larger sum than the amount of the judgment obtained by Hackney, 
judgment was also given by the Justice against Williams the garnishee, for the 
(556) amount recovered against Roberts. From this judgment, Williams appealed 
to the Cireuit Court, where the judgment of the Justice was reversed, and the cause 
dismissed for want of a good and sufficient affidavit, on which the attachment was 
sued out against Roberts. From this judgment of the Circuit Court, reversing the 
judgment of the Justice, and dismissing the case, Hackney appealed ; and now seeks 
to have the same reversed in this Court. When the motion was made in the Circuit 
Court to reverse the judgment of the Justice, and to dismiss the cause for want of a 
sufficient affidavit, to authorize the proceedings by attachment before the Justice, the 
attorney for Hackney tendered an affidavit in due form, and the only question that 
need be now considered is, whether, under the provisions of an act of the General 
Assembly, passed on the 17th February, 1831, entitled “An Act supplementary to 
an act to provide a method of proceeding against absent and absconding debtors, ap- 
proved February 6th, 1825. 

The Circuit Court ought to have allowed the plaintiff to amend the defect of the 
original affidavit, by filing the one which was tendered in due form, &c. The first 
section of the.act above referred to provides, that no writ of attachment hereafter to 
be issued, either by a Circuit Court or a Justice of the Peace, shall be dissolved, nor 
the property taken thereon be restored, &c., on account of any insufficiency of the 
original affidavit, if the plaintiff, or some credible person for him, shall file a legal 
and sufficient affidavit in such time and manner as the Courts or Justices respectively 
shall in their discretion direct, and in that event the cause shall proceed as if the 
original affidavit had been sufficient ; under this provision of the law, it is contended 
by the appellee’s counsel, that the new or amended affidavit provided for can be taken 
only by the Justice, or the Court before whom or in which the proceeding was insti- 
tuted. We think, however, that the expression in the statute, “if the plaintiff, or 
some credible person for him, shall file a legal and sufficient affidavit in such time 
and manner as the Courts or Justices respectively shall in their discretion direct,” is 
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(457) not to be construed as limiting the power of permitting the amendment to the 
Justice or Court before whom or in which the error was committed ; but as giving it 
to either, before whom the objection may be raised, and to whom the application to 
amend may be made. No reason can be perceived why the power should not be ex- 
ercised by the Circuit Court in a case commenced ‘before a Justice of the Peace, as 
well as in any other. In furtherance of the views of the Legislature, the act should 
be liberally construed, and we think the Circuit Court erred in refusing the plaintiff 
leave to file the affidavit of Alexander Gibony, in lieu of the original affidavit of 
Hackney, which was defective, and in reversing the judgment of the Justice, and 
dismissing the cause. Its judgment must, therefore, be reversed, and this cause re- 
manded, with directions to that Court to reinstate the same and proceed to a new 
rial conformably to this opinion. 


YantTis v. BurpeTT. 


. 1, A plea setting forth that an action on a judgment was commenced while the plain- 


tiff, on the same judgment, was endeavoring to raise money by execution, would 
be good. 

2. A Court of Equity will not allow a defendant to open a judgment at law, to prove 
a payment which he had been too negligent to prove on the trial at law. 

3, A Court of Chancery will, under no circumstances, allow a judgment at law to be 
stayed for very paliry sums, unless in cases of the grossest fraud. 


APPEAL from the Chancery side of the Circuit Court of Lafayette county. 
Tompkins J., delivered the opinion of the Court. 


On the 7th of August, 1832, Yantis filed his bill against Burdett, stating that on 
the 1ith May, 1829, he, together with Benjamin F. Yantis and Joseph P. Letcher, 
executed their promissory note to said Burdett, the defendant, payable on the 11th 
(458) November then next, for the sum of one thousand dollars ; that sometime 
thereafter, said Burdett commenced suit against the complainant in the Circuit Court 
of Garrard county, in the State of Kentucky; and that, at the September term of 
the said Court for the year 1831, judgment was rendered in said suit for the sum due 
and interest at the rate of six per cent. per year till paid, subject however to a de- 
duction for interest paid till the first day of July, 1831; and that said Burdett then 
instituted a suit against the complainant in the Circuit Court of Lafayette county, in 
this State, on the judgment so rendered in Kentucky ;.and at the June term thereof, 
for the year 1832, had judgment against ~~? complainant for the sum of one thousand 
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dollars debt and fifty-five dollars thirty-eight and a half cents damages. The com- 

plainant then alledged that, on or about the first day of July, 1831, Benjamin F. 

Yantis, one of the makers of the promissory note aforesaid, paid the defendant one 

hundred dollars, for which no credit was given; and that Burdett, the defendant, 

caused to be taken on execution in the State of Kentucky, property in the possession 

of the complainant, to satisfy thé judgment aforesaid, to the amount of about seven 

hundred and thirty dollars, which property was claimed by one John Buford, who, 

in compliance with the laws of Kentucky, gave the Sheriff, for the use of said Bur- 

dett, his bond for the payment of that sum of money, to be paid in the event the 

property levied on should be found to belong te the complainant ; that it was yet un- 

known to the complainant to whom that property was decided to belong ; and that 

the defendant is now proceeding under the law of Kentucky to make the money, for 

which the judgment was there obtained as aforesaid; and has actually sold property 

of the complainant to the amount of fifty dollars, for which no credit is given, and 

prays an injunction, &c. Burdett, answering, admits the origin of the debt, judgment 
and proceedings under it in Kentucky, but says that the property levied on was val- 
ued at only four hundred and ninety-five dollars ; and that he has not yet made any 
thing from the property so levied on; he admits that the complainant is entitled toa 
credit of $10 39, the amount of money by him received for property of the com- 
(459) plainant sold in Kentucky, to satisfy said judgment. He admits, also, the 
payment of one hundred dollars, but says that it was applied to the payment of the in- 
terest, accrued before the judgment in Kentucky. The Circuit Court decreed for the 
complainant, and made the injunction perpetual as to five hundred and five dollars 
and thirty-nine cents. On the part of the complainant it is contended that this is a 
ease of exclusive Chancery jurisdiction. He admits that if property to the full 
amount of the execution had been levied on, such levy might have been pleaded in 
bar; and that this Court did, in the case of Bailey against Gentry and wife, decide 
that it was error to allow a second execution to issue before the return of the first, 
showing that the judgment was not satisfied ; yet it is contended that no case can be 
found in which a levy of part of the amount of the judgment, can be pleaded in bar 
to an action on that judgment. This may be true; the defendant in this bill has 
produced before this Court no such case. It may be that none before him was ever 
bold enough to sue on a judgment, while he was attempting to raise by execution the 
money to satisfy such judgment. 

But if a Court of Law would refuse a second execution, before the return of the 
first not satisfied, can it be presumed that the same Court would entertain an action 
on a judgment while the plaintiff was endeavoring to raise money by execution, to 
satisfy the same judgment? It seems plain, that a plea setting forth that matter 
would be a good defence. The bill does not disclose the state of the pleadings in 
the suit at law; and for any thing disclosed in it, that matter may have been in issue 
and found against the complainant. It is not pretended that the complainant was 
ignorant of the payment of the sums of money admitted by the defendant’s answer. 
Two judgments, it appears from his own statement in the bill, to have been had 
against him since the payment of the sum of one hundred dollars by Benjamin F. 
¥antis, on or about the first day of July, 1831; and one, we may presume, since the 
payment of the sum of ten dollars and thirty-nine cents, admitted by the defendant. 

€460) A Court of Equity would be a very mischievous thing, if it were to open.a 
judgment at law, to allow a defendant to prove a payment, which he had been too 
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negligent to prove on the trial at law. For no fraud or concealment appears on the 
part of the defendant to require the interposition of a Court of Equity. But if we 
look behind these two judgments at law, in both of which the complainant has neg- 
lected to prove the payment of the one hundred dollars paid by B. F. Yantis, we 
find that the interest on one thousand dollars, from 11th November, 1829, when the 
note became due, till 11th July, 1831, is precisely one hundred dollars. The judg- 
ment rendered against him in Kentucky is for the principal sum and interest till paid, 
subject to a credit of interest till first July, 1831; so that, if this Court were to aic 
him, he would be relieved of the payment of one dollar and eighty-two cents only 
of that sum, and the sum of ten dollars thirty-nine cents, which the complainant ad- 
mits he is entitled to, but which, for any thing here shown, the complainant might 
have obtained an allowance for before the Circuit Court in this State, had he used 
ordinary diligence. It may be here observed that the complainant has not ventured 
to call the property levied on in Kentucky his own. 

Under no circumstances, perhaps, would a Court of Chancery stay a judgment at 
law for the paltry sums of one dollar eighty-two cents, and ten dollars thirty-nine 
cents, unless in cases of the grossest fraud. But here there is no evidence of fraud 
on the part of the defendant, but of the most gross negligence on the part of the 
complainant. The decree of the Circuit Court ought therefore, in the opinion of this 
Court, to be reversed, the injunction dissolved, and the complainant’s bill dismissed. 
and it is so ordered to be done. 


(461) P. W. & J. Price v. Hatsen. 


1, A writing signed by a party praying an appeal from a Justice of the Peace, is not 
an affidavit within the meaning of the statute, until certified by the Justice. 

2. It is the duty of Justices of the Peace to keep a docket, in which he shall keep 
fair and accurate entries of all suits instituted before him with the proceedings 
thereon; and if a Justice of the Peace has failed to certify to a paper intended as 
an affidavit, it is error in the Circuit Court to permit him to come into Court and 
there certify to the same. 

3. The appellant in a reccgnizance is bound to make it to the appellee, and not “to 
the State of Missouri.”” A recognizance so taken is considered not merely infor- 
mal, but substantially defective. 


ERROR to the Circuit Court of Chariton county. 


Tompkins, J., delivered the opinion of the Court. 


Halsed brought his action against the plaintiffs in error, before a Justice of the 
Peace ; and judgment being there given against him, he appealed to the Circuit Court, 
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where he had judgment against the plaintiffs in error, and they bring the cause into 
this Court to reverse the judgment of the Circuit Court Justice. 

It appears from the record that the plaintiffs in error moved the Circuit Court to 
dismiss the appeal from the.Justice, for these two reasons: 

First. There was no affidavit, as required by law. 

Second. There was no recognizance. 

There was among the papers sent up by the Justice of the Peace, a paper sub- 
scribed by Halsed, the appellant, on which were written the words, “necessary to 
make an affidavit 5”? but the Justice of the Peace had not certified that the appellant 
had sworn to it. There was also among the same papers a writing signed by Joseph 
Halsed and John Lewellyn, by which they acknowledged that they owed to the State 
of Missouri a certain sum of money, to be levied of their respective goods, and chat- 
tels, &c., conditioned that said Halsed shall personally appear at the next Circuit 
Court, &c. The act of 18th January, 1831, concerning Justices’ Courts, provides 
that before an appeal from the judgment of the Justice of the Peace to the Circuit 
(462) Court is granted by the Justice, the person, or his or her agent praying said 
appeal, shall file an affidavit, to be subscribed by the person making the same, that 
the application for the appeal is not for the purpose of vexation and delay ; but be- 
cause, &c. See sec. 2d, p. 33. The act of 21st February, 1825, concerning Justices’ 
Courts, requires the party appealing from the decision of the Justice of the Peace, 
to enter into a recognizance with one or more suflicient securities, to secure the debt, 
&e. The recognizance is required to be, as near as may be, in the following form, to 
wit: We the undersigned acknowledge ourselves to be indebted (the 
appellee) in the sum of, &c. The Circuit Court permitted the appellant to call in 
the Justice before whom the cause was tried, to certify the above mentioned writing 
signed by Halsed; and which was intended for an affidavit, the Justice having first 
sworn that Halsed had filed that paper, and sworn to the truth of the statements 
thereon made, before the appeal was granted, was permitted to certify it. The ap- 








pellant’s counsel insist, that their client is not to suffer by the neglect of the Justice 
to sign the paper above mentioned, and rely on the 3d section of the act of 18th Jan- 
ury, 1831, above cited. That section is in these words: ‘ When an appeal shall be 
taken from the judgment of the Justice of the Peace to the Circuit Court, no objec- 
tion to the proceedings of such Justice shall be valid, but the Circuit Court shall 


5 


proceed to try the cause upon its merits.” The preceding section as before mention- 
ed, positively forbids the Justice to allow an appeal before affidavit filed. 

And, it is certain, that the writing in question was not an affidavit till it was cer- 
tified by the Justice. The question then comes up, had the Circuit Court the 
authority to require the Justice to certify ? 

The law requires the Justice to keep a docket, in which he shall make fair and 
accurate entries of all suits aud actions instituted before him, with his proceedings 
thereon. See Digest, p. 475. Itwas the duty of the Justice, on the day of trial, to 
’ enter on his docket the affidavit filed on that day. If such were the case, if he had 
(463) neglected to make such entry at the proper time, his right to make it at a fu- 
ture day would not be denied, though it would be a very careless act ; and from his 
docket he might amend the transcript, and then venture to certify the writing inten- 
ded as an affidavit. This amendment might be so made in the Circuit Court by 
consent; or the appellant might, on a suggestion of a diminution of record, have 
moved for a certiorari, to bring up the record as amended. If the Justice’s entry, 
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made at a subsequent day, were true, all would be well; if not, then the appellee 
knows how to seek redress for the injury done to him. To suppose that the third 
section before referred to, would authorize the Circuit Court to amend as it has done, 
would be to suppose that the second section was repealed by the third, and that the 
Legislature meant to sacrifice the interest of the appellee to those of the appellant. 
The docket of the Justice is, so far as his decisions are concerned, record evidence ; 
and if trusting to his honesty and memory only, the Circuit Court is to decide 
whether an appeal has been taken, the rights of parties litigant will be very insecure. 
In permitting the Justice to come into Court to certify an affidavit, which he should 
have certified on the day the appeal was taken, we think there was error. By the 
91st section of the act establishing Justices’ Courts, it is provided that if the recog- 
nizance on appeal shall be set aside by the Circuit Court for any informality or 
insufficiency for the same, the appellant may execute another, &c. The form is 
there given, and the appellant is required to make the recognizance to the appellee ; 
such as it is, it is made to the State of Missouri. If this be nothing more than an 
informality, then there is no such thing as a substantial defect. The Circuit Court 
then, we think, erred in permitting a recognizance to be executed. For these errors 
its judgment is reversed, and the cause remanded. 
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Decisions of the Supreme Convt of Missouri. 


BOWLING GREEN DISTRICT, AUGUST TERM, 1834. 


SINGLETON, TO THE USE OF GriBps, v. MANN, ADMINISTRATOR OF ALLEN. 


1. The possession of a bond is, prima facie, evidence of a right in the possessor to re- 
ceive the money from the obligor, if he choose to pay it; and it also gives him the 
power tosue for the money in the name and to the use of the obligee. 

2. Anew trial ought not to be granted, where the testimony is equal in the Circuit 
Court And when the testimony is stronger against a verdict than it is for it, still 
that affords no reason for the interference of the Supreme Court, unless it should 
strongly preponderate. 

3. An administrator, by statute, is made a competent witness with regard to all facts 
which occurred before his administration commenced. 

4, Aman may make his wife his agent. 

5. That the acts of the agent bind the principal,though some should be to his advantage 
and some not so; and whatever the agent says or does, in relation to the act by him 
to be performed, is a part of the res gesta, if done or said while the transaction is 
passing ; and proof of agency may be made by matter ev post facto. 


APPEAL from the Circuit Court of Marion county. 
W’Girx, C. J., delivered the opinion of the Court.* 


An action of debt was brought by Singleton to the use of Gibbs, against the ad- 
ministrator of Allen. The defendant pleaded payment; a verdict and judgment 
were given against him, and he appealed to this Court. On the trial, the plaintiff 
gave in evidence his bond, and there closed his testimony ; the defendant then moved 
the Court to instruct the jury, that unless the plaintiff had proved to them by other 
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(465) evidence than the mere possession and production of the bond, that Gibbs was 
the owner of the bond, the plaintiff could not recover, which was refused. 

The question raised is a narrow one. It is argued that Gibbs is the real owner of 
the bond, and the real plaintiff, and as he claims to have the right to the money he 
must show his claim is true. In this case Gibbs was the possessor of the bond. 

That possession, prima facie, gave him a right to receive the money from the obli- 
gor, if he chose to pay it. This possession also gave him the power to sue for the 
money in the name of the obligee, and to prosecute and defend such suit; all the 
defendant has a right to demand, is that the suit and recovery should be such that he 
might plead it in bar to a future action. In this case, the suit is in the name of the 
obligee ; a recovery in his name would undoubtedly protect him against a future re- 
covery on the same note, for the suit would be brought in the name of an assignee, 
or the obligee. 

It is not for the defendant to object, that the obligee has seen fit to put this note 
into the hands of another and permit him to sue for the money to his use; he has 
nothing to do with that. The possession of the note is evidence enough of the fact 
that Gibbs has a right to control the suit and receive the money. 

The defendant then entered on his defence: he offered a receipt in evidence, 
which went to show payment of the whole note, made by the wife of the adminis- 
ator before her marriage with him; which payment purported to be made to one 
Hamilton, of whom Gibbs purchased the note, and before Gibbs became the owner. 
The evidence with regard to this receipt was, that on the 21st day of March, 1831, 
one Mitchell was called on by Hamilton to make out an invoice of goods of Hamil- 
ton to be sold to Singleton, and that the note sued on was to be taken as part payment 
for the goods ; he did so, and the witness thinks on the 24th the invoice was com- 
pleted, the goods delivered, and the note handed over to Hamilton, and that Hamil- 
ton left the country on the 27th with a drove of horses. The receipt bore date the 
(466) 19th of March. The defendant introduced a witness who swore that he had 
irequently seen Hamilton write, and that he believed the signature to the receipt was 
his. Other witnesses were introduced on both sides, about equal in number, to prove 
and disprove the hand writing to the receipt; among others, the administrator Mann 
was introduced without objection, who swore, that before his intermarriage with 
Pamelia Allen, and before he took out letters of administration, he was called on by 
the said Pamelia to write a receipt for her, which he did, and he wrote the one offer- 
ed in evidence ; that Hamilton was then at the house of the widow Allen, and told 
her to prepare the receipt and he would sign it; that Hamilton and Pamelia hada 
long settlement of the debts of Hamilton to the estate of her deceased husband. 
Hamilton said he would return in a few days, and sign the receipt when she had pre- 
pared it; that Hamilton did return in two or three days after the receipt was written, 
and asked if the receipt was written and ready; that Hamilton and Pamelia went 
into the dining-room; that Pamelia came into the bar-room where witness was then 
attending to some persons; that she took out an ink-stand, borrowed some money 
from him, and re-entered the room. In ashort time the parties came out, and Ham- 
ilton observed that they had settled, and that he had signed the receipt against the 
bond. Witness also says, the receipt was dated on the day it was written, and that 
{rom his knowledge of the hand writing of Hamilton, having frequently sén him 
write, he believed the signature to be his. He did not see Hamilton sign the receipt, 
his attention being called to the guests who entered into the room. Witness was at 
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this time a bar-keeper to Pamelia Allen, the widow of Samuel Allen, the maker of 
the bond. It was also proved that at this time, Pamelia, the widow, was the sole 
devisee of Samuel Allen, deceased. 

One Turgell swore that he heard Singleton say, that he took Hamilton to Mrs, 
Allen before the bond became due, and told her that he had transferred the bond to 
Hamilton, and that she was authorized to pay the money to him; when this was 
done, the witness does not say. This man’s testimony was impeached by a witness, 
(467) who swore that some of the neighbors thought him a bad man, and others did 
not. 

One Crocker swore, that in December, 1831, or January, 1832, the widow showed 
him the receipt in question, but folded the date and signature under. He told her, in 
reference to some remarks she made about proof of the signature, that if that was 
true, there would be no difficulty about proving the hand writing of Hamilton. That 
he afterwards saw the receipt and took it to the light, and saw in a minute the signa- 
ture was not Hamilton’s. It was also proved, that some of the witnesses on the 
part of the plaintitf, were hostile to the defendant and wife. The plaintiff then 
proved by one Whaley, that on the 26th of March, 1831, Hamilton sold the bond to 
Gibbs ; that before this sale he went to Mrs. Allen, and she told him not to buy this 
bond, if he did not want a law suit; that the bond was given by her husband, Allen, 
for a lot, and that part of the houses were on the wrong lot; and that he does not 
recollect that she assigned any other reason why he should not buy the bond. The 
defendant objected to the introduction of these declarations of Pamelia Allen; the 
Court permitted the testimony to go to the jury. 

Mann, the plaintiff in error, assigns for error, first, that the Court erred in refusing 
him a new trial. On this point we see no reason why the judgment should be re- 
versed; there was testimony on both sides, the evidence against the validity of the 
receipt was the strongest. It seems to us, the rule by which we ought to be gov- 
erned is this: where the testimony is equal in the Circuit Court, then no new trial 
ought to be granted. 

When we see the testimony is stronger against the verdict than it is for it, still 
that is not any reason why we should interfere. It should strongly preponderate: 
so far from that being true, we think the evidence strongly preponderates in favor of 
the verdict. The next question is, did the Court err in admitting the declarations of 
Mrs. Mann, the wife of the administrator, to be given in evidence ? 

It is true, as argued by the counsel for Mann, that the declarations of a wife can- 
(468) not be given in evidence for nor against the husband, where he is plaintiff or 
defendant. 

By the statute of this State, Rev. Code, c. 102, the administrator is expressly made 
competent with regard to all facts which occurred before his administration com- 
menced. This question, however, is not the one raised by the record. It is argued 
that the present wife of the administrator, is to be viewed in the light of an agent. 
On the other side, it is insisted when the declarations were made, she was not the 
agent for the administrator;for then no administration existed. This latter fact is 
true, but that will not alter the case. 

To understand this point correctly, the following points may be laid down as indis- 
putable law: 

First, That every person, in general, may make an agent to do that for him, which 
was inconvenient for him to do himself. 
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Second. A man may make his wife his agent. 

Third. That whatever the agent does and says, in relation to the act by him to be 
performed, is a part of the res gesta, if done or said while the transaction is passing. 

Fourth. That the acts of the agent bind the principal, though some should be to 
his advantage, and some not so. 

Fifth. That the proof of agency may be by matter ex post facto. To this point 
see 2 Starkie 57-8. Let us test this case by these rules. In this case, the wife, 
when she made the declarations given in evidence, was the sole devisee of Allen, the 
husband. It was her interest to resist all claims not well founded. The defendant 
now sets up a payment, which the wife made, as a discharge to a bond made by the 
intestate ; he claims this payment as a good one ; for the purpose of the payment, he 
chooses to consider her as the agent, but when the question is raised, whether, in 
fact, this payment was or was not made; whether the receipt is a forgery or not, he 
objects that as to her declarations and conduct, while the thing was transacting, she 
is not to be considered as agent. 

The declarations of a wife made at the time of effecting a policy of insurance on 
(469) her life, as to the state of her health, are considered as facts, and may be given 
inevidence. 2 Starkie 713. Declarations of the wife, as agent of the husband, aie 
admissible just as those of any other agent are: 2 Starkie 713, 10 John. R. 88. ‘The case 
in Johnson was a case where the husband and wife separated by articles. ‘The hus- 
band covenanted with a trustee to deliver to the wife a carriage and horses; and on 
a suit between the husband and trustee, the wife’s declarations that she had rece:ved 
the carriage and horses, were admitted on the ground that as to that matter, the wite 
as the agent to receive, of course was competent to acknowledge the fact. in, this 
case, a strong contest exists about the fact, whether or not the receipt was forged. 
The present wife made herself an actress in the transaction. The defendant now 
sets up the act to his benefit, he thereby makes her the agent by recognition, after the 
act is done. It would be contrary to every rule of justice to let him select those 
things which go to his benefit, and reject all that is against him. The declarations 
were important to show the receipt was a forgery. Mann’s evidence pretends, that 
on the 19th day of March, the receipt was written ; that in two or three days it was 
signed and the money paid; that would make the payment on the 23d. The proot 
is clear that Hamilton did not get the note till the 24th. After this, the widow was 
found advising a witness not to buy the note, because the consideration had failed ; if 
this be true, it raised a strong presumption that Mann’s testimony about the receipt 
is false. In this point of view the declarations of the wife were relevant and im- 
portant, and we see no objections to their competency. 
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this time a bar-keeper to Pamelia Allen, the widow of Samuel Allen, the maker of 
the bond. It was also proved that at this time, Pamelia, the widow, was the sole 
devisee of Samuel Allen, deceased. 

One Turgell swore that he heard Singleton say, that he took Hamilton to Mrs, 
Allen before the bond became due, and told her that he had transferred the bond to 
Hamilton, and that she was authorized to pay the money to him; when this was 
done, the witness does not say. This man’s testimony was impeached by a witness, 
(467) who swore that some of the neighbors thought him a bad man, and others did 
not. 

One Crocker swore, that in December, 1831, or January, 1832, the widow showed 
him the receipt in question, but folded the date and signature under. He told her, in 
reference to some remarks she made about proof of the signature, that if that was 
true, there would be no difficulty about proving the hand writing of Hamilton. That 
he afterwards saw the receipt and took it to the light, and saw in a minute the signa- 
ture was not Hamilton’s. It was also proved, that some of the witnesses on the 
part of the plaintiff, were hostile to the defendant and wife. The plaintiff then 
proved by one Whaley, that on the 26th of March, 1831, Hamilton sold the bond to 
Gibbs ; that before this sale he went to Mrs. Allen, and she told him not to buy this 
bond, if he did not want a law suit; that the bond was given by her husband, Allen, 
for a lot, and that part of the houses were on the wrong lot; and that he does not 
recollect that she assigned any other reason why he should not buy the bond. The 
defendant objected to the introduction of these declarations of Pamelia Allen; the 
Court permitted the testimony to go to the jury. 

Mann, the plaintiff in error, assigns for error, first, that the Court erred in refusing 
him a new trial. On this point we see no reason why the judgment should be re- 
versed; there was testimony on both sides, the evidence against the validity of the 
receipt was the strongest. It seems to us, the rule by which we ought to be gov- 
erned is this: where the testimony is equal in the Circuit Court, then no new trial 
ought to be granted. 

When we see the testimony is stronger against the verdict than it is for it, still 
that is not any reason why we should interfere. It should strongly preponderate: 
so far from that being true, we think the evidence strongly preponderates in favor of 
the verdict. The next question is, did the Court err in admitting the declarations of 
Mrs. Mann, the wife of the administrator, to be given in evidence? 

It is true, as argued by the counsel for Mann, that the declarations of a wife can- 
(468) not be given in evidence for nor against the husband, where he is plaintiff or 
defendant. 

By the statute of this State, Rev. Code, c. 102, the administrator is expressly made 
competent with regard to all facts which occurred before his administration com- 
menced. This question, however, is not the one raised by the record. It is argued 
that the present wife of the administrator, is to be viewed in the light of an agent. 
On the other side, it is insisted when the declarations were made, she was not the 
agent for the administrator;for then no administration existed. This latter fact is 
true, but that will not alter the case. 

To understand this point correctly, the following points may be laid down as indis- 
putable law: 

First, That every person, in general, may make an agent to do that for him, which 
was inconvenient for him to do himself. 
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Second. A man may make his wife his agent. 

Third. That whatever the agent does and says, in relation to the act by him to be 
performed, is a part of the res gesta, if done or said while the transaction is passing. 

Fourth. That the acts of the agent bind the principal, though some should be to 
his advantage, and some not so. 

Fifth. That the proof of agency may be by matter ex post facto. To this point 
see 2 Starkie 57-8. Let us test this case by these rules. In this case, the wife, 
when she made the declarations given in evidence, was the sole devisee of Allen, the 
husband. It was her interest to resist all claims not well founded. The defendant 
now sets up a payment, which the wife made, as a discharge to a bond made by the 
intestate ; he claims this payment as a good one ; for the purpose of the payment, he 
chooses to consider her as the agent, but when the question is raised, whether, in 
fact, this payment was or was not made; whether the receipt is a forgery or not, he 
objects that as to her declarations and conduct, while the thing was transacting, she 
is not to be considered as agent. 

The declarations of a wife made at the time of effecting a policy of insurance on 
(469) her life, as to the state of her health, are considered as facts, and may be given 
in evidence. 2 Starkie 713. Declarations of the wife, as agent of the husband, aie 
admissible just as those of any other agent are: 2 Starkie 713, 10 John. R. 88. The case 
in Johnson was a case where the husband and wife separated by articles. ‘The hus- 
band covenanted with a trustee to deliver to the wife a carriage and horses; and on 
a suit between the husband and trustee, the wife’s declarations that she had rece:ved 
the carriage and horses, were admitted on the ground that as to that matter, the wile 
as the agent to receive, of course was competent to acknowledge the fact. 11, this 
case, a strong contest exists about the fact, whether or not the receipt was forged. 
The present wife made herself an actress in the transaction. The defendant now 
sets up the act to his benefit, he thereby makes her the agent by recognition, after the 
act is done. It would be contrary to every rule of justice to let him select those 
things which go to his benefit, and reject all that is against him. The declarations 
were important to show the receipt was a forgery. Mann’s evidence pretends, that 
on the 19th day of March, the receipt was written; that in two or three days it was 
signed and the money paid; that would make the payment on the 23d. ‘The proot 
is clear that Hamilton did not get the note till the 24th. After this, the widow was 
found advising a witness not to buy the note, because the consideration had failed ; if 
this be true, it raised a strong presumption that Mann’s testimony about the receipt 
is false. In this point of view the declarations of the wife were relevant and im- 
portant, and we see no objections to their competency. 











SUPREME COURT OF MISSOURI. 


(470) STARK v. MILLER, GRAHAM aND WAsH. 


1. A lessor and lessee do not stand toeach other in the relation of principal and agent. 
and where an injury is done to the legal rights of the lessee, the lessee and not the 
lessor, must sue. 

2. A ferry is not an incident to the land, but arises out of the license of the County 
Court. 


WRIT OF ERROR to the Cireuit Court of Pike county. 
Wash, J., not sitting. 
M’Girk, C. J., delivered the opinion of the Court. 


This was an action of trespass, quare clausum fregit. ‘There are several counts in 
the declaration, some of which alledge, that the defendant trespassed on the land, and 
that he disturbed the plaintiffs in the enjoyment of a ferry they had on the Missis- 
sippi river, at and adjoining to said land. 

The plaintiffs gave evidence of the trespass on the land. They gave evidence ot 
a contract between them and other persons, whereby they leased a ferry to Smith and 
Owsley, adjoining and at the land for two years; the lessees were to find their own 
boats and hands, and were to procure a license from time to time from the County 
Court in their own name to ferry, &c. The lessees were to pay $45 for the lease, 
and the lessors covenauted to keep and maintain the lessees in peaceable possession, 
Xe. 

The plaintiffs oifered evidence to show that the lessees had boats, hands, Xc., 
and did exercise the rights of ferrymen; took pay, &c., and hada license. It was 
also proved that the defendant greatly disturbed the lessees in the enjoyinent of their 
rights as ferrymen. The defendant objected to the introduction of this testimony. 
The Court let the testimony go to the jury, with an explanation that the acts of the 
lessees were the acts of the plaintiffs. The introduction of this evidence was wrong. 

The law is, that the acts of an agent are the acts of the principal; but in this case 
(471) the lessees are not agents of the plaintiffs; whatever injury was done by Stark 
to the ferry rights, were done to the legal rights of the lessees, for which the plain- 
tiffs have no right to sue. 

It is insisted that the injury done to lessees, is an injury to the reversion of the 
plaintiffs. 

This cannot be so: a ferry in this country is not incident to the land, but arises out 
of the license of the County Court. The plaintiiis, in fact and law, had no ferry ; 
they had the land on the margin of the river. This land they could lease for the 
purpose of being used for a boat or ferry landing ; and this is all they could do, un- 
less they had a license to keep a ferry at that place; if they haa, then they might 
lease or sell that privilege. 

It is said the Court cured the error of admitting this evidence, by afterwards in- 
structing the jury, that if they found the lessees had a ferry, then the plaintiffs could not 
recover ; this instruction did not cure the error, for when the testimony was admitted 
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the Court laid the law down to be, that in this particular case, the lessees were the 
agents; assuming it to be the law, that afterwards if it were proved they were not 
the agents, then the injury done to them would be injuries to their individual rights, 
and for such injuries the present plaintiffs could not recover. The evidence ought to 








have been rejected. The judgment is remanded for further trial. 


(472) CrockER v. MANN. 


I. 


w 


=~ 


v 
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The action of repievin will lie in all cases where trespass will lie, and is not a Jo- 
cal action in those cases where the cbject of the replevin is to try the mere right 
to property, without reference to place. 


2. The right of distress of beasts, for breaking fences, does not exist in this State,a 


remedy for such cases being expressly given by our statute, by suit before a Jus- 
tice of the Peace. 


3. The right of distress for rent does not exist in this State—it is a common law right, 


and may be regarded as obsolete. By our statute, an action of debt for rent may 
be maintained on leases for life. 


. In an action of replevin, all that is required to be done, according to our statute, 


is that the plaintiff be actually possessed of the property in question, or have the 
right toimmediate possession; that the same was found in the hands of another, 
and that he must account for such possession. (Note a.) 


. The rule in striking out of a declaration that which is surplusage, is, that when 


the objectionable part is stricken out, if there be not enough left, then it cannot be 
stricken out. 


. Where a plaintiff, upon an inspection of the record, cannot amend the defects ap- 


parent against him, the judgment of the Court below must stand ; but if he can, on 
a future trial, consistently with law, make his case better, the judgment of the 
Court below will be reversed. 


APPEAL trom the Circuit Court of Marion county. 
M’Grrk, C. J., delivered the opinion of the Court. 


Crocker brought an action of replevin against Mann for taking a negro. The 


declaration states, that on a certain day the plaintiff was possessed of the slave in the 
county of Marion, and that afterwards, on that day, in the county of Marion, (on 
the public highway leading from Palmyra to Hannibal, about five miles from Palmy- 
ra,) the defendant Mann, took the said slave and unjustly detains the same. The de- 


fendant pleaded non cepit, and property in himself, &c. 
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The evidence on the part of the plaintiff was, that he purchased the slave at a 
Constable’s sale, on execution, and judgment of some person against Mann; that the 
property was levied on as Mann’s property, and that the plaintiff was the purchaser, 
&c. To the admission of this evidence, the defendant objected, but the Court let the 
testimony go. The plaintiff proved the delivery of the property to him by the Con- 
(473) stable ; he then proved that afterwards, Mann was found in possession of the 
property, in the county of Marion; and that the Sheriff took it from him by the writ 
of replevin. No proof was given as to the manner of Mann’s getting possession; 
no proof was given to show that Mann’s possession commenced on the highway 
leading from Palmyra to Hannibal, &c. On this state of the testimony, the defend. 
ant asked the Court to instruct the jury, that if they believe from the evidence the 
defendant did not unlawfully take the slave from the plaintiff, at the place in the 
declaration mentioned and described, they must find for the defendant; which in- 
struction the Court gave; then a verdict and judgment were given for the defendant. 
The giving this instruction is assigned for error. 

The question made by U. Wright and Hunt, the counsel for Mann, is, that the ac- 
tion of replevin is local, and that the plaintiff having failed to prove the taking at the 
place, that is, on the highway leading from Hannibal, &c., cannot recover. 

J. Anderson, counsel for the plaintiff, insists that the action is transitory. 

We will examine this question; there can be no sort of doubt that the action of 
replevin is local in England. Many books and authorities will prove this. It has 
often been decided also in N. Y. that it isso. In England, the action was almost ex- 
clusively confined to cases of wrongful distress, for rent or damage feasant. The in- 
stances of its application to other cases were so rare, that Sir Wm. Blackstone Jaid it 
down as the law in the third volume of his justly celebrated commentaries, that it 
would not lie in other cases. 

Farther research has shown, however, that Blackstone was mistaken in this ; and 
that the action might be maintained in all cases where trespass would lie. When 
cattle broke into a man’s close, the owner of the close might seize and keep the cattle 
till satisfaction was made. When this remedy for breaking fences is allowed, it must 
(474) often happen that the owner would either take too much distress, or misuse it 
afterwards ; refuse to deliver the distress when satisfaction is offered, or think enough 
had not been offered. In such case the owner brought replevin. The defendant 
must show he had a close, and where it was, and that the beasts broke in, &c. In 
this way, the identical field and lot where the cattle were taken, became material. 
When the owner of lands and tenements leased: the same to tenants who did not pay 
the rent, the law gave the landlord a right to go to the land, and into the houses, and 
take as much property as would be sufficient to pay the rent in arrear, and he might 
sell the distress if the rent were not paid. If in these cases no rent were due, the 
distress excessive, or if the property of a stranger happen to be found on the land, 
and was distrained, the action of replevin would lie; or if the landlord took the pro- 
perty of the tenant at any other place than on the leased premises, the action would 
lie. In this way, there was a necessity that at least in all the cases arising out of 
distress for rent, the action should be local ; because if the distress were made at any 
other place than on the premises where and for which rent was due, it would be void, 
hence the necessity of laying in the declaration, the place with certainty ; but in all 
those cases where the object of the replevin was to try the mere right to property, 
without any reference to place, there could be no more reason why the exact place 
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should be any more material than it could be where a trespass was committed in ac- 
tions of trespass ; nor more material than it would be where any other injury might 
be committed; but as the action of replevin was mainly used in cases of distress, 
where the place was material, it is not too much to say, that the action itself became 
settled in the English law to be local. 

In Missouri, there is no such thing heard of as distress of beasts for breaking fen- 
ces, and indeed this right does not exist. Because, by the 2d section of the act of 
the General Assembly to regulate inclosures, a remedy is expressly given by suit be- 
fore a Justice of the Peace, R. C. 438. This remedy existed at the time the common 
(475) law was introduced, which expressly excludes all those portions of the com- 
mon law contrary to the statute law, R. C. 491. Distress for fence breaking and the 
remedy given by statute, are perhaps inconsistent; at any rate, the statute remedy 
supercedes the other with regard to the right of distress for rent, it never has been 
used in this country 5 it is acommon law right; but from the circumstance that since 
the American government overspread this country until the present day, it never has 
been used, at least we never heard of a case, except one, we think that remedy may 
fairly be supposed to be obsolete. We havea statute giving an action of debt for 
rent, on leases for life. The 2d section of that act gives an action of assumpsit in 
all cases where the agreement for rent is not by deed, R. C. 488 ; now in all cases 
the agreement is by deed or not. This remedy is, perhaps, all the remedy the 
country required, and was deemed so by the Legislature in 1825, when the act 
was passed. That this was thought sufficient, is somewhat deducible from the 
fact, that before that time, distress had not been resorted to; this, then, could 
not be accumulation. The statute which introduces the common law, excludes 
all such portions as are repugnant to, or inconsistent with the statutes of the 
State for the time being. Now, perhaps, it may be literally true, that this act 
respecting rent is not repugnant to or inconsistent with the common law; yet 
the fact that the Legislature have taken up the subject, and covered the whole 
ground, is in our opinion a good reason why the common law should be con- 
sidered superseded; and the bare fact, that the remedy of distress for rent has 
never been used, is perhaps a good reason why it should be considered obsolete. 
From this it follows, that there is no necessity fer the action of replevin to be local ; 
when the reason of a law ceases, the law also ceases; this is a good rule of common 
law, which applies in this case. Furthermore, we can see no reason why an action 
of replevin, with us, should be local as used in this State. It being a useful action, 
it should not be subject to that incumbrance, until a case arises in which the reason 
exists; then the local quality for the purposes of justice should be attached. An- 
(476) other reason why we think the action is not local is, that the Legislature 
manifested a strong intention it should not be so. By the act to regulate replevin, 
R. C. 659, they say “ that in all cases, where any goods or chattels shall be taken 
from the possession of any person lawfully possessed thereof, without his or her 
consent, it shall be lawful for such person to bring an action of replevin therefor 
against any person in whose hands the same may be found.” ‘This statute was in- 
tended to put the action of replevin on a useful focting. 

All that is necessary to be done to comply with this statute is, to show the plaintiff 
possessed the property actually, or hac the right to immediate possession, and that 
the same was found in the hands of another, that other must account for such pos- 
session. If this be what the statute — why should the locality of the old 
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common law, useful in England in some cases, be thrown around a remedy so usefyl 
as replevin? But it is said that if this action is not local, yet the plaintiff has made 
it so by alledging the taking to be at a particular place, he must prove it; to avoid 
this conclusion, the counsel for the plaintiff relies on the rule of law which says, 
surplusage may be stricken out; we think this rule can justly apply in this case. 
The plaintiff first says, the defendant took the property from him in the county ot 
Marion, (on the highway leading from Palmyra to Hannibal, about five miles from 
Palmyra). If we strike out all within the brackets, then there is no objection to the 
declaration. It will then read that the taking was in the county of Marion. 

The rule as to striking out is, that if when the objectionable part is stricken out, 
there is not enough left, then it cannot be stricken out. In this case, that laid within 
the brackets is entirely surplusage; and when stricken out, leaves a good declara- 
tion. We are of opinion the Circuit Court erred in giving the instruction it did give. 

But it is said that the law is, that although the Court erred in giving the judgment 
it did give, yet if upon an inspection of the whole record, the Court can see that the 
plaintiff could not lawfully recover, the Court will let the judgment stand. This is 
(477) the law and practice of this Court, with this modification. 

That if we see the plaintiff cannot amend the defects now apparent against him, 
the judgment must stand; but if he can on a future trial, consistently with law, make 
his case better, we will reverse the judgment and let him make the experiment. 

In this case we see no reason why he cannot make his case better; he may, con- 
sistently with the nature of the thing, if the fact will justify it, and that we cannot 
now determine ; he may amend all the defects alledged against him, even the objec- 
tion made to the return of the Constable in the original summons, may, by leave of 
the Justice, be amended so as to correspond with the truth. The only objection to 
this is, that the return does not show whether the copy which was left at the defend- 
ant’s house, was left with a member of his family or not; the truth is one way or 
the other. Upon this point one of the Judges is not very clear. The judgment is 
reversed, remanded, &c. 


(a.) See Skinner v. Stouse, 4 Mo. R., p. 95. 
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Burorp v. CALDWELL. 


i. To charge that a representation was falsely and fraudulently made, is a substan- 
tial charge that the defendant knew it to be untrue; and where it may be reason- 
ably inferred that the party making the representations must know the truth of 
the matter, of which he speaks, to state what is not known to be true, is just as 
criminal in the eye of the law as to state what is known to be false. 

Neither: law nor equity will afford relief where the subject matter of dispute is 
equally known to both parties, or about which both parties had equal means of in- 
formation, and in regard to which they are equally negligent. 


as 
. 


WRIT OF ERROR to the Circuit Court of Ralls county. 
Wash, J., delivered the opinion of the Court. 


This was an action on the case brought by Buford v. Caldwell in the Circuit Court, 
(478) to recover damages for certain misrepresentations made by the defendant to 
the plaintiff, in the sale of a tract of land. The defendant demurred to the plaintiii’s 
declaration, and had judgment; to reverse which Buford has come with his writ of 
error into this Court. 

The declaration charges “ that in a conversation made and had concerning the sale 
of the tract of land, the defendant showed to the plaintiff a certain dwelling house, 
and other buildings, and certain improved lands, amounting to about eighty acres, 
and represented to the plaintiff that the same were situate upon and within the boun- 
daries of said tract of land ;’ “ that, by the representations so made, he was induced 
to make the purchase of the defendant; that said representations were false and 
frauduient ; and that the said dwelling house and eighty acres of improved land so 
shown and represented to be within the true boundary of the tract, are without the 
boundary of the tract so sold by the defendant to the plaintiff, and upon lands belong- 
ing to the Government of the United States,” &c., &c. For the defendant two 
points have been raised. 

First. It is insisted that the plaintiff’s declaration is defective, in not charging that 
the representations were made falsely and fraudulently by the defendant, knowing 
them to be untrue. 

Second. That an innocent misrepresentation, or one founded in ignorance or mis- 
take, is no ground for relief at law or in equity. 

In support of these positions the counsel for the defendant have cited 1 Chit. Pl. 
133 and 376; Tucker’s Notes on Blackstone, vol. 3, p. 154; 2 Starkie Ev. 467, 469, 
471, and 472; B. N. P. 31 and 4; Taunt. 779. 

For the plaintiff in error it is contended, 

First. That the scienter need not be alledged in a case like the present, and if al- 
ledged, need not be proved. 

Second. That it has been sufficiently alledged in charging the representations to 
have been made falsely and frauduleutly. 
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Buford v. Caldwell. 


In support of the first position taken by the plaintiff’s counsel, they have cited 
(479) Saund. on Ev., 2 vol. p. 28; Dougl. 91; 4 Camp. 22; 2 East. 446; 4 Bing. 
66; and 1 Marsh. 192 and 496. 

On the second point they have cited 2 Saund. Ev. 527; Willes, 584; and Rev. 
Code, 626. There are some conflicting authorities cited by counsel on both sides, 
as to the cases in which a scienter must be averred, which we shall not attempt now 
to weigh or to reconcile ; the declaration in this case, though carelessly and inartifi- 
cially drawn, sufficiently alledges, as we think, the fraud and the damage done to 
the plaintiff thereby. 

To charge that a representation was falsely and fraudulently made, seems to us a 
substantial charge that the defendant knew it to be untrue. The authority from 
Willes, 584, is in point. It may reasonably be presumed that Caldwell, before he 
built his house or cleared his field, ascertained the lines of the survey, and should 
have been trusted in representing that they had been made upon the tract, and were 
included within the lines of the tract of land sold to Buford. A man of ordinary pru- 
dence would have ascertained the truth, and the law will presume that he had done so. 
Under such circumstances, to state what is not known to be true, is just as criminal 
in the eye of the law as to state what is known to be false ; since the injury to the 





party confiding in such misrepresentations, is as great in the one case as the other; 
and it is this injury only to which the law looks, and which it seeks to redress, where 
the misrepresentation is of a matter not reasonably supposed to be within the knowledge 
of the defendant, and in which he should be trusted, but of a thing equally known 
to both parties, or about which both parties had equal means of information, and 
in regard to which they are equally negligent, neither law nor equity will afford re- 
lief; this however is not that case. 

The defendant knew, or ought to have known, the whole truth ; and the plaintiff 
is not to blame for having trusted to his representations. The judgment of the Cir- 
cenit Court is therefore erroneous, and must be reversed, and the cause remanded to 
that Court with directions to overrule the demurrer, and proceed therein conformably 
(480) with this opinion. 


M’Grrk, C. J., dissenting. 


i am of opinion that the plaintiff cannot recover. It seems to me it should have 
been charged in the declaration, that the defendant fraudulently made the representa- 
tions. The declaration says the representations were false and fraudulent, but does 
not say they were so made. 

It appears to me that the mistake existing in the case, is only a mistake of inno- 
cence; it is mutual, the means of correct knowledge were equally open to the plaintiff 
as well as the defendant. The plaintiff should have assured himself how the lines 
would run. Before he can have any equity, he should offer to rescind the contract. 
The land he has may be more valuable than the land he did not get ; he ought not to 
keep the land he got by mistake, and get the value of the land he supposed he was to 
get. 
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THE STATE v. WATKINS. 


In an order made to suspend from practice an Attorney of a Court, the cause of sus 
pension must be in the order itself, and the order must alledge the precise cause 
for which the suspension is made. 


SUSPENSION from practice as an Attorney at Law, &c. 
M’Girk, C. J., delivered the opinion of the Court. 


It appears by the record that in the Circuit Court of Ralls county, Ezra Hunt, an 
Attorney of that Court, gave information to the Court that certain dates in a record 
had been altered, and that he believed and charged the fact to be that Watkins, also 
an Attorney of that Court, had altered the same; whereon, by order of the Court, 
certain interrogatories were propounded to Watkins, whieh he declined to answer; 
(481) the Court thereupon suspended him from practice for a certain time, and cez- 
tified the proceedings to this Court. 

The question is now made whether the Court erred. We are of opinion the or- 
der, as it stands, must be set aside. ‘The law is express that the cause of suspension 
must be in the order itself, which is not the case here. The order should alledge 
the precise cause for which the suspension is made. In this case, if it were proved 
that this man had altered the record, then the order should show that fact, and then 
the suspension should follow. 

The requisition of the Court, that the party should answer on oath, would be good 
on a pure question of contempt ; this requisition is not to accuse the party, but to let 
him purge himself if he can; after the act has been otherwise established, the regu- 
lar proceeding in this case would have been, when the information was given, to have 
issued a rule or citation, to call on the party, when the act was done out of the pres- 
ence of the Court, to show cause why he should not be suspended for the acts 
complained of. When the contempt is committed in the presence of the Court, a 
tule is sufficient ; and when the party appears, proof is made of the facts, then the 
order of suspension or a discharge of the rule is made, as the proof warrants. The 
order is set aside, the cause is remanded, the Circuit Court will proceed with the 
proof, &c., without any new notice to the defendant. 
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SUPREME COURT OF MISSOURI. 


(482) Morton v. Massie. 


1. Declarations made by one likely to become heir of an estate, in the life-time of 
the intestate, as to the condition of his property, will not be permitted, after death, 
to be given in evidence. — 

2. A relinquishment by the husband toa co-heir of the distributive share of the wife 
to lots belonging to the estate of her deceased father, is no bar to the husband’s 
subjecting the same lots to any just demands which he may have against the es- 
tate of the deceased. 


APPEAL from the Circuit of Marion county. In Chancery 
Tompkins, J., delivered the opinion of the Court. 


Morton files his bill against Massie and others, and had a decree in the Circuit 
Court of Marion county, sitting as a Court of Chancery, from which Massie appeals 
to this Court. 

Morton charges in his bill, that sometime in the year 1821, one Hugh Shannon, 
senior, purchased of one John McCune, two certain lots of ground in the town of 
Palmyra, in said county of Marion; that the deed for said lots was made by Mc- 
Cune to Hugh Shannon, senior, but that the purchase money was paid by Hugh W. 
Shannon, junior; and that sometime in the year 1825 or 1826, said Hugh, senior, 
made his last will and died, devising to said Hugh W., his son, the lots aforesaid; 
that said Hugh W. had taken possession of said lots and built on them, and hitherto 
kept possession of them; that the purchase of said lots was made for the use of 
Hugh W. Shannon, and since the death of Hugh Shannon, senior, his heirs had 
transferred all the interest they might have in said lots to said Hugh W. Shannon; and 
that in November, 1829, Morton the complainant became the purchaser of said lots 
at a Sheriff’s sale, not knowing of any claims or pretensions to them except those 
of Hugh W. Shannon, against whom the execution aforesaid was issued ; that since 
the time he purchased said lots as aforesaid, the said Massie the defendant who is 
married to one of the heirs of Hugh Shannon, senior, and who, he was informed and 
(483) believed, had relinquished his interest in said lots to said Hugh W., had ad- 
ministered on the estate of said Hugh, senior, and claimed to subject the said lots to 
the payment of the debts of the deceased, and particularly to the payment of one 
which said Massie claimed to be due to himself from the estate of said deceased, 
and was proceeding to subject the said lots to the paymeut of such debts as might be 
proved against the estate of said deceased, and prays that said Massie may be re- 
strained, &c. 

Massie answers, admitting himself to be administrator of deceased ; denies that 
the lots aforesaid were paid for by Hugh W. Shannon, and that the heirs of Hugh, 
senior, had conveyed all their interest in said lots to said Hugh W. Shannon; he says 
that he signed an instrument of writing conveying all his right, as distributee of said 
deceased, in said lots, on condition that all the other distributees would also sign 
said writing, and‘upon condition that Hugh W. would satisfy and pay this respond- 
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ent a claim or debt due him from the deceased, to the amount of seven hundred dol- 
lars, none of which had been paid, and denies that the complainant was a purchaser 
without notice, &c., and claims said lots as administrator; he also denies that the 
deceased made a will. 

McCune, a witness, states that he made the contract with Hugh W. Shannon for 
the lots, and received pay from him; and does not know that hugh, senior, was pre- 
sent at any time, either when the bargain was made or when payment was made, but 
that the deed was made to Hugh Shannon, Senior. It was proved that in 1819, Hugh 
shannon, Senior, moved to Missouri, and in 1821, Massie, the defendant, also came 
and brought on property for Hugh, Senior, part of which was delivered to McCune 
in payment for the lots aioresaid. 

[t was proved by the complainant, that Massie the respondent, had declared that 
all the property brought by Hugh, Senior, belonged to Hugh W., and that he pro- 
cured the father to make a deed for a lot which was bought of McCune at the same 
time the lots in question were, and which he had sold and for which he received the 
money. 

(481) Onthe contrary it was proved by the respondent that the father was, wit! 
great difficulty, prevailed on by his wife to make the deed, and asserted his determi- 
nation to keep the remainder of the lots for the use of his old age. Hugh W. Shan- 
non testified that the lots in question and others at the same time, were purchased by 
his father from MeCune and paid for by him in property brought from Kentucky as 
before mentioned 3 he says it consisted of chains, saddies, bridles, &c., which his 
brother had sent to his father to satisfy a debt which his brother owed to his father. 
Witness says he spoke to his father about purchasing the lots, but cannot state wheth- 
et he alone, his father alone, or both of them together, spoke to John McCune about 
them. 

For the complainant, it is contended that Hugh, the son, having purchased the lots 
and paid for them, the conclusion necessarily follows that they were purchased with 
his own funds; and this presumption is strengthened by the declaration of Massie. 
that all the property brought by Hugh, Senior, to Missouri, belonged to Hugh the 
son; and consequently, the father would hold the property of the son as trustee for 
the sons creditors, and they rely on 11 Joknson’s Rep. 91. 16J. R. 197. 13 same 
463. 

On the other hand, the counsel for the defendants contend, that the evidence given 
sufficient!y establishes that the property with which the lots were bought, belonged 
to the father, as it was brought to the country by Massie two years after Hugh Shan- 
non, Sen’r. came, and could not in strict parlance be said to be brought to the country 
by Hugh Shannon, Sen’r. The circumstance, too, of the deed being made to the 
father, it was contended, contributed to raise the presumption that the son throughout 
acted for his father. 


It may be observed that the declarations of Massie are not competent testimony 
in this case. ‘Those of Hugh Shannon, Sen’r. would have been, as they would have 
been contrary to his own interests ; but these declarations of Massie being made in 
the lifetime of Hugh, Sen’r., were not admissable, but not being objected to, they, as 
(485) well as much other testimony in this cause, have been acquiesced in by each 
party by an implied consent. They are certainly edtitled to but very little credit, a 
careless conversation, perhaps inaccurately repeated, and not well remembered, ought 
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to have but very little weight. Such is the character, we think, of these declara- 
tions. We are decidedly of opinion that the weight of testimony is for the defen- 
dant, and that the funds with which the lots were purchased belonged to the father. 
The answer of Massie fully refutes the very slight presumption raised by his declara- 
tions in the lifetime of the intestate. That all the property brought by Hugh the 
father, belonged to Hugh the son. For he denies in the most explicit terms, that the 
lots were purchased by Hugh the son. 

We are moreover of opinion, that his relinquishment to Hugh W., of his distribu. 
tive share of the lots in right of his wife, would be no bar to his right to subject the 
same lots to the payment of any just demand he might otherwise have against the 
estate of the deceased, even had such relinquishment been proved. In our opinion 
the Circuit Court erred in decreeing for the complainant; its decree is therefore re- 
versed, the injunction dissolved, and the bill dismissed. 


Wasu, J., dissenting. 


In this case, I dissent from the opinion of the Court. The bill, it is true, sets out 
the matter in a lame, confused and somewhat contradictory manner; my understand- 
ing of it is, that it charges the purchase to have been made in the name of the father 
for the use of the son; that is, that the deed for the land had been taken in the name 
of the father, who thereby became in law the purchaser, but that the money was ad- 
vanced by the son, who caused the title to be made to his father, with an understand- 
ing that it should be held in trust for the son. From the interrogatories, the answer 
and the evidence taken on both sides without objection, it seems to me clear, that 
the respondents so understood the charge as collected from the whole bill. This 
charge, it seems to me, has been sustained by the testimony taken in the cause. The 
(486) father before the removal of the parties to Missouri, is shown to have parted 
with the forty acres of land reserved for his support upon the division of his estate 
in Kentucky, to his son James, who undertook to support his father, &c. After- 
wards the respondent Hugh is seen exchanging with his brother James the portion of 
land allotted to him in the partition, for James’ land, and taking upon himself the 
care and support of their father. Then the old man, James and Hugh are seen unit- 
ing ina conveyance of about seventy acres of land, including the family residence 
and the forty acres reserved originally for the father’s support ; and it is clear, that 
from the proceeds of this sale the lots in dispute were paid for. The terms upon 
which the transfer from the old man to his son James and upon which the exchange 
between James and Hugh were made, do not appear. The legal estate to the land 
conveyed by them jointly, seems to have been, however, in the son Hugh. This 
fixes the fund out of which the lots were paid for, and this fund was Hugh’s. The 
improvement of the property by Hugh, his receipt of rent for the buildings erected 
thereon, his sale of one of the lots and the subsequent conveyance of the old man in 
accordance with Hugh’s contract, with the ineffectual effort made by him to convey 
by will the residue of the lots to his son Hugh, taken in connection with the evi- 
dence of McCune, that the old man had not been seen or known in the contract for 
the sale of the lots, and that payment for the same had been made by young Hugh, 
altogether satisfy my mind that it was intended from the first that the lots should be 
held in trust by the father for the son. But this is not now a question between the 
cestui que trust and the trustee; nor between the general creditors of the trustee (oF 
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person holding the legal title) and the cestui que trust. The proof in such a case 
might perhaps be deemed inadequate ; here Massie, one of the heirs or distributees 
of the old man, and the son who might claim as cestui que trust, are seeking, as is 
clearly shown from their answers, and a mass of testimony in the cause, to place the 
fund which belongs in equity to the son, out of the reach of Hugh’s creditors, by 
(487) subjecting it to the stale demand of the brother-in-law, Massie ; who had lain 
by for three or four years during the old man’s lifetime, and for three or four after his 
death ; and who had not only declared that the heirs of old Hugh knew that all the 
property brought from Kentucky belonged to young Hugh, but had shoitly after the 
death of the old man, executed a release to young Hugh of all his €nterest as distrib- 
utee in the estate of the old man, and particularly to the lots in question. So far as 
Massie and young Hugh are concerned, I think the decree of the Circuit Court 
should stand. 





BARTLETT vt. DRAPER. 


The office of a bill of exceptions being to save facts that occur in the trial, it is ne 
cessary that such facts be set forth in the bill, otherwise the Court above can have 
no grounds to reverse the judgment of the Court below. 


APPEAL from the Circuit Court of Marion county. 
Judge Wasi being indisposed, not sitting. 
Tompkins, J., delivered the opinion of the Court. 


Bartlett brougit his action of assumpsit in the Circuit Court of Marion county 
against Draper, and had judgment there, and to reverse the judgment of that Court 
Draper appeals to this. The bill of exceptions is in these words: “ Zachariah G. 
Draper comes and moves the Court to set aside the verdict of the jury in the above 
cause, and grant a new trial for the following reasons : 

First. After the jury retired from the bar to consult as to their verdict, two of the 
jurymen left the jury room, and remained absent for and during the night, without 
leave of the Court or consent of the parties. 

Second. The verdict of the jury is against the law and testimony. 

(488) Third. ‘The defendant was taken by surprise in the introduction ef another 
new item in the plaintiff’s bill of particulars, which the Court, on motion, struck out 
of said bill of particulars, believing that he would be confined to said bill of particu- 
lars by him filed; and that he could 3 travel out of that bill; and that if the 
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defendant had known he would be vice to add the one hundred dcttene sien 
of in the deposition of Hiram Woodsworth, it not being found in the bill of particu- 
lars, he, the defendant, would have introduced witnesses to prove that Woodsworth 
was mistaken, and that no such sum of one hundred dollars was paid by Bartlett to 
said defendant, or to James L. MeGill as his clerk, at the time mentioned and de- 
scribed in the said deposition of Hiram Woodsworth 5 and the said detendant alledges 
that no such sum of one hundred dollars was charged or mentioned in the plaintitk’s 
bill of particulars, as testified by said Woodsworth. 

Fourth. The Court erred in instructing the jury, that they might find other sums 
of money due the plaintii? than those charged in his account tiled. 

Zachariah G. Draper, the above named defendant, makes oath and says, that he 
was taken by surprise on the frial of the above cause in this, that the ies intro- 
duced the deposition of Ifira:: Woodsworth to prove the sum of one hundred dollars 
paid by Bartlett to th iotendanv’s clerk, which said one hundred dollars was 
not charged in the Dill of )..:t.culars filed in the cause, and it was net known to said 








defendant that he did claim or could claim any sum or suins other than those set 
forth in the bill of particulars, and particularly that proved in Woodsworth’s dcposi- 
tion, that he could have introduced evidence to show that Woodsworth was mistaken, 
and that no such sum of money was paid a at the time stated in said deposition, either 


j 


to the said McGill, as clerk of the said det 


endant, or to the defendant himself, and 
this he believes he is able to prove other disinterested evidence. Signed by tbe 
defendant. 
The bill has the usual conclusion, and issigned by the Judge. Thus it is seen that 
(489) the defendant moved for a new trial for reasons filed and copied into the bill of 
exceptions; and that he also filed an affidavit, which is aiso copied into the bill 

The office of the bill of exceptions is to save facts that occur on the trial, which 
might otherwise be disputed’; and the Judge of the Court, if the statements made in 
the bill be true, is required to sign such bill, and the bill then becomes a part of the 


record. The bill then, being a part of the record, proved that the defendant filed 





reasons for a new trial, one of which reasons was. that rthe jury had retired froin 
the bar to consult as to their verdict, two of the jury leit the jury room, and remain- 
ed absent for and during the night, without leave of the Court or eupeian of the 
parties; but can it be said that the bill of exceptions contains any admission of the 
trath of the statement? Again it is stated in the alfidavit of the defendant, that on 


the trial of the cause he was taken by surprise in this, that the plaintif introduced 





the deposition of Hirai Woodsworth to prove the payment of one hundred dollars 
to the defendant’s clerk, which said sum of one hundred dollars was not charged in 
the bill of particulars. ‘The Court night, for any thing we see in the bill of excep- 
tions, have had no bill of particulars or depositions before it; or if it had such bill 
and deposition before it, it ee have seen by inspection that the defendant’s com- 
plaint was unfounded. It is very true, that some depositions or copies of such are 
attached to the record of the Clerk, and that a bill of particulars is copied into the 
history of this cause by the Clerk, but they certainly constitute no part of the 
record. The language of the statute is: “ If during the progress of the trial in any 
civil cause, either party alledge an exception to the opinion of the Court, and he that 
alledgeth the exception doth write the same, and prays the Judge to allow it, and 
sign and seal the same for a testimony, the Judge shall do so.” Now the attestation 
of the Judge only proves that the defendant’s attorney filed certain reasons for a new 
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trial, and an affidavit of the tiuth of some of them. How easy a matter for the 
counsel to have written thus: “ On the trial of this cause it was proved, that after 
(490) the jury retired to consult as to their verdict, two of the jurors left the jury 
room,” &c. The attestation of the Judge would then have proved the truth of the 
statement. It does not appear to us that the Circuit Court committed any error. 
its judgment is therefore aflirmed. 


BARTLETT, AvVIPR OF GARRETT, v. HYDE 


The property of every person who dies in this State, whether citizen or stranger, 15 
subject to the course of administration provided by our statutes, and is regarded 
4s in the custody of the law, for the benefit of all persons interested. 


APPEAL from the Circuit Court of Marion county. 
Wasu, J., delivered the opinion of the Court. 


This was an action brought by Bartlett, the defendant in error, against Hyde, the 
plaintiff in error, in the Marion Circuit Court, in which Bartlett got judgment, to 
reverse Which Hyde has appealed to this Court. 

The testimony is preserved by a bill of exceptions, from which we collect that on 
the 9th day of November, 1832, Bartlett, the defendant in error, applied for and ob- 
tained from the County Court of Ralls county, letters of administration on the estate 
of one Spillsbury C. Garrett, who came as a traveler and a stranger to the house of 
Hyde, the plaintiff in error, where he (Garrett) was taken sick and died after a few 
‘ays, leaving three hundred and forty-five dollars, which came into the possession of 
tyde 5 that on the 12th day of November, 1832, some person (not named in the re- 
cord) obtained letters of administration upon the estate of Garrett in Kentucky ; and 
that Hyde paid said money to said administrator from Kentucky, at the county of 
Ralls, on the first day of December, 1832; that the defendant (Hyde) also offered to 
(491) prove that all the expenses of the last sickness of said deceased,at the house of 
said defendant, were paid and settled ; by whom, to whom, or when they were paid, is 
uot shown. The Circuit Court excluded the evidence of payment to the Kentucky 
administrator, as also the evidence offered to prove payment of the expenses of the 
last sickness. The plaintiff in error excepted to the decision of the Circuit Court 
in excluding the evidence, and now assigns it for error. 

It seems to us clear that the Circuit Court decided correctly in excluding the evi- 
deuce. The property of every person who dies in Missouri, whether domiciliated 
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or not, citizen or stranger, becomes subject at his death to the course of administra- 
tion provided by our statutes, and is regarded as in the custody of the law, for the 
benefit of all persons interested. It is equally the right and duty of the administrator 
to collect and account for the assets to the creditors and others entitled to distribu- 
tion ; to dispose of the property before administration, would constitute an executor 
de son tort, and render the party liable to an action. If this course were permitted, 
it is clear that the provision of the law which secures to the State the property of a 
person dying without heirs, might be and most probably would be entirely defeated. 
Che hardship of the case, which was so much pressed in the argument of the appel- 
lant’s counsel, is no where to be found in the record. Hyde may-have been negligent 
in paying over the money to the Kentucky administrator, without an indemnity pro- 
perly secured ; and if so, will have to bear the loss, but neither laws nor Courts can 
shield a man from the consequences of wilful negligence or folly. For aught that 
appears on the record, or this Court can know, there may be creditors or distributees 
in Missouri, who would be put to much trouble and expense, and might sufler great 
injury and entire loss, by having to resort to the Kentucky administrator. The 
question however is not of hardships on one side or the other, but of law; and we 
-hink the clear and positive enactments of the statute, as well as the reason and jus- 
tice of the case, are with the appellee. The judgment of the Circuit Couwt is 
‘herefore affirmed with costs 
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Decisions of the Supreme Court of Mlissonri. 


ST. LOUIS DISTRICT, OCTOBER TERM, 1834. 


MULLANPHY v. SIMPSON, 
AND 


RussELL v. MULLANPHY. 


t. In case of mortgage, the statute of this State gives the mortgagee, on failure of the 
mortgagor to pay, the right only of recovering his debt and damages. 

2, A mortgagee petitioning to foreclose a mortgage, is not required to give notice to 
a subsequent mortgagee of his intention to foreclose, no more than a prior judg- 
ment creditor is bound to give notice toa subsequent judgment creditor of his 
intention to sell. 

3. A Court of Equity will permit a subsequent mortgagee or his alienee to come in 
and redeem, but he must come and not wait to be called. 


APPEAL from the St. Louis Circuit Court, sitting as a Court of Chancery. 
Judge Wasu, having been counsel in this cause, retired from the bench. 
Tompkins J., delivered the opinion of the Court. 


In the month of October, 1822, Robert Simpson and Wilson P. Hunt filed their 
bill against John Mullanphy, Pascal L. Cerre, —— Holmes, Andrew Elliot, and 
Thos. Hanly. In June, 1826, William Russeil and the aforesaid complainants filed 
a supplemental bill against the defendants in the original bill, except Hanly, who 
had died ; answers were filed and replications. In the Circuit Court a decree was 
made for Simpson, and the bill was dismissed as to Hunt and Russell. Mul- 
lanphy appeals to reverse the decree in favor of Simpson, and Russell appeals 
to reverse the decree dismissing 93 ‘on These three persons are all whom 
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(493) it is necessary to notice, as the case is now presented to this Court. 
From the evidence in the case, it appears that some time in the year 1817, Cerre sold 
to Hanly a square of ground in the town of St. Louis, and that to secure payment 
for it, Hanly mortgaged the same to Cerre ; afterwards Hanly sold a part of said lot 
to Patrick M. Dillon. This part was taken off the south side of the said square, and 
was 35 feet front on Main street, and ran 150 feet east to the river, the width contin- 
aing the same. Afterwards, Dillon sold the part he had purchased to Rufus Easton. 
This part purchased by Easton was divided by him into two parts, viz: No. 1, front- 
ing on Main street ; and lot No. 2,on the river. These lots, being sold on execution 
against Easton, Simpson became the purchaser of lot No. 1. But Mullanphy had 
previously purchased the same lot sold on another execution older than that under 
which Simpson had purchased ; but issued on a younger judgment. Hunt became 
the purchaser of lot No. 2, and conveyed it to Easton, who sold and conveyed lots No. 
1 and 2 to Russell. Hanly had also assigned to Mullanphy the mortgage Dillon had 
given to him to secure the payment for the part of the square, sold by him to Dillon, 
and which had been divided into lots No. 1 and2. On the petition of Cerre the 
whole square had been sold to satisfy the mortgage made to him bv Hanly, and Mul- 
lanphy had become the purchaser, and Cerre had assigned to him the mortgage deed 
of Hanly. The object of the vill was to obtain leave for Simpson to redeem lot No. 
1, and for Russell to redeem both lots. The points arising are, 

First. Whether the petitioners are barred by the order to sell, to satisfy the mort- 
zage made to Cerre. 

Second. Whether an equitable interest can be sold on execution, and 

Third. Whether Mullanphy, purchasing under the elder execution and younger 
judgment, has a better right than Simpson. Cerre, Hanly bein dead, caused his 


widow and infant children to be summoned, and they not bei: : touid, the Court 





awarded an order of publication which was accordingly made. Li is objected, that 
and Russell 


(494) in conformity with the practice in chancery, Easton, Simpson 
ought to have been made defendants to the bill, and that guardians ad life.n ought to 
have been appointed to the children, all of whom appear to have been minors. The 
statute in force when Cerre commenced this proceeding reads thus: “Any person 
holding an instrument in writing purporting to be a mortgage on lands and tencments 
shall be permitted to sue out a petition to the Circuit Court of the corn y where the 
mortgaged property lies, stating the instrument of writing containing the mortgage, 
and requiring the mortgagor, his heirs or representatives, to appear at the next suc- 
ceeding Court, and show cause why the mortgaged property should not be foreclosed 
and the property sold to pay the debt due to the petitioner.” At common law, the 
consequence of failing to pay the money on the day appointed was, that the land 
mortgaged was forfeited. Land being most commonly morigaged to secure the pay- 
ment of very inconsiderable suis of money, far below the value of the land, the 
Courts of Chancery eatly interposed to prevent so great an injustice ; and compelled: 
the mortgagee to file his bill in equity, and to bring in all parties interested, as well 
the alienees of the mortgagor as the mortgagor himself, to show cause why the land: 
shonld not be forfeited. 

Our statute gives the mortgagee, on the failure of the mortgagor to pay, the right 
only to recover his debt, and damages, It is difficult to perceive with what justice 
then, even our legislature could impose on the petitioner the duty of giving notice to 
such persons as might have found an interest in taking a subsequent mortgage on such 
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land, of his intention to proceed to make his money; but it was urged, that if the 
land were sold for more than was necessary to pay the debt due to the petitioner, the 
surplus might be paid over to the mortgagor ; this is very true, but it is equally true, 
that it was the fault of the second mortgagor to take his mortgage on property that 
nad been before mortgaged. 

And in such case, a court of equity can see no more reason why the petitioner 
should be held to give notice to a subsequent mortgagee than a prior judgment cred- 
itor should give notice to a subsequent judgment creditor of his intention to sell; in 
(495) either case, the surplus, if any, ought to be paid over to the owner of the land 
sold. The act of as-embly requires that the petitioner cause to be summoned the 
mortgago7z, his heirs, or representatives. For the purpose of paying the debts of the 
deceased, the executor or adininistrator is the representative of the deceased, unless 
the creditor choose to proceed against the heir to whom land has descended. It does 
not appear that Hanly had either executor or administrator; then it is not necessary 
to decide whether it was necessary for the petitioner to summon the one or tlie other 
of them. The subsequent mortgagees had sufficient constructive notice; there can 
be very little doubt but a court of equity would permit a subsequent mortgagee, or 
the alienee either of Hanly or Dillon, to come in and redeem, but as under our law, 
it isan act to be permitted for his own benefit only, and as the first mortgagee is in 
all events entitled on!y to his debt and damages, the alienee must come, and not wait 
to be called, as in the English courts of chancery, by the first mortgagor. Easton, 
Hunt or Russell might have administered, or they might have caused guardians ad 
litem to be appointed for the minors, as easily as the petitioner could, and the statute 
did not require him to do it. The reason why in the English courts, all persons, ac- 
quiring an interest in the mortgaged property sabsequent to the making of the mort- 
gare, shon'd be summoned before foreclosure, net existing here, the rule ought not to 
be enforced here. It would be an act of injustice, even in the legislature, to make it 
his duty to do so, and accordingly that body has, we think wisely, omitted to do so. 
We are decidedly of opinion that it was not the duty of the petitioner to summon 
any one of thuse who had acquired an interest under Hanly, or under Dillon, the 
alienee of Hanly 3; this being our opinion, it becomes unnecessary to say any thing 
about the other points made in the canse. We are therefore of opinion, that the de- 
eree of the Circuit Court dismissing the bill as to Russe!l ought to be affirmed ; and 


that its decree in Simpsons favor ought to be reversed, and this Cowt proceeding to 


make such order as the Circuit Court should have done, do order and decree that the 
(496) bill as to Simpson also be dismissed and that asto Russel! affirmed. 
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Rvccres v. THE County oF WASHINGTON. 


t. The territorial legislature tf this State, when it was a territory, had no power to- 
pass retrospective laws, impairing the obligation of contracts. 

2, Where, by an act of the legislature, commissioners are appuinted to fix a county 
seat, &c. on a lot of ground, not less than 50 nor more than 200 acres, and the com- 
missioners are unable to procure more than 40, and cause public buildings to be 
erected on the same, an act of a subsequent legislature confirming the acts of the 
commissioners, impairs no private rights which originated for acquisition by the 
commissioners of forty acres only. 

3. It isa settled principle of law, that, where an agent does any act for the use of his 
principal, and the principal enjoys the benefits and fruits of the act, he shall not 
afterwards be allowed to say that the act was illegal. 

4. Where commissioners have been appointed, by anact of the legislature, with pow, 
er tocause public buildings in a county to be erected sosoon as sufficient funds shall 
have been obtained for the same by the sale of town lots, and proceed to let out the 
said buildings before having the necessary funds in hand, they render themselves 
individually liable; the county is not bound for their contracts for said buildings, 
because they have not pursued their authority. 

6, But where the act of the legislature makes the commissioners the judges of the 
kind of building to be erected and whether the sum is sufficient to accomplish the 
object, and the estimate is to be made on tbe sum procured, and not en the sum: 
raised! and collected, they wiil be regarded as having pursued their authority, and 
the county will be liable for the contract they have made. 

6. When a principal refers any act tothe judgment or discretion of his agent, and 
the agent acts erroneously, the principal is nevertheless bound. 

41. Statutes must be understood and interpreted with reference to their context and 
subject matter. 

8. Long acquiescense in the ac‘s of an agent, and the enjoyment by the principal of 
the fruits of the agency, is strong evidence of the correctness of the conduct of the 
agent, and of the liability of the principal. 

9. A principal may recognize an authority ex post facto, and make the act his own. 


ERROR to Washington Circuit Court. 
M’GrrkK, C. J., delivered the opinion of the Court. 


This was an action of debt brought on two bonds, made by certain persons calling 
(497) themselves commissioners for the county of Washington. On the trial, under 
the instructions given by the Court to the jury, a judgment of non-suit was suffered 
by the plaintiff. The defendant pleaded non est factum to the bonds, and the staute - 
of limitations to the counts on simple contract, and payment to the whole. On the 
issue of non-est factum, the plaintiff gave in evidence an act of the General Assem- 
bly, passed in the year 1813, erecting and establishing the ceunty of Washington. 
By which act, it is provided that Lionel Brown, S. Perry, J. Hawkins, M. Ruggles 
and J. Andrews, be and they are hereby appointed, commissioners, with full powers 
to point out and fix upon the most suitable and convenient place in the aforesaid coun- 
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ty, for erecting a Court House and Jail thereon; and the place to be agreed on by 
them, or a majority of them, shall be, and is hereby declared to be the permanent seat 
of justice for Washington County. The 4th section of the act declares, that the said 
persons are thereby declared to be commissioners of the Court House and Jail of the 
County of Washington, and they, or a majority of them, shall be, and they are here- 
by fully authorized and empowered to purchase, or otherwise procure a title in fee 
simple for such lot of land as they, or a majority of them, shall judge most conve- 
aient for the seat of the aforesaid public buildings, containing not less than fifty acres 
nor more than two hundred acres, and they are authorized to take and receive to them, 
their heirs, &c., a good general warranty deed, &c., in trust for the County of Wash- 
ington ; provided, they shall not give more than ten dollars per acre for said land. 
They shall sell the lots on credit, not exceeding a year, or for cash, as they shall deem 
expedient for the good of the county, and they thall make deeds to the purchasers 
when the purchase money is paid, and the proceeds of such sale, after paying the 
purchase money, shall be by them applied and appropriated to carrying the objecis of 
this act into full force and effect; and so soon as the commissioners herein named, 
shall have procured a sun which may by them be deemed adequate to building a 
Court House and Jail, or either of them, by sale of the aforesaid lots, by gifts, sub- 
(498) scriptions or donations, they are empowered to let the buildings aforesaid, or 
either of them, to the lowest bidder on such plan as they may deem proper. The 
5th section, directs that the commissioners shall take an oath, and give bonds for the 
faithful performance of their duties. The condition of their bond is, that they wil! 
well and truly, faitnfuliy amd honestiy, appropriate and dispose of ail money, proper- 
ty, &e., which shall come into their hands as commissioners aforesaid, for the use of 
said county, to the sole use and benefit of said county 3 and that if there should be a 
balance in their hands, after accomplishing the objects of the act, then they will, un- 
der the direction of the County Court, pay the same over to the County of Wash- 
ington. By the 5th section, they are also required to make settlement with, and 
render an account to the County Court at each term. The 6th section provides for 
supplying vacancies. The 8th section provides for a final settlement with the Coun- 
ty Court. It appears also by the record, that the commissioners did proceed to exe- 
cute their duties ;. that they procured by gift of Moses Austin, 40 acres of land, and 
of J. R. Jones, 10 acres; that Austin made title to them of the 40 acres, but that 
before any title Was procured from Jones, they laid the whole off into lots, and sold 
the same on a credit of 4,8 and 12 months. That Jones refused to make title, and 
never made any. It wasalso proved that in the year 1814, after the sale of lots, the 
commissioners let the building of a Court House to one Cravens, who failed; that 
Cravens was sued on his bond, and that damages were recovered against him; they 
then let the building of a Court House to Ruggles, the plaintiff, for $7,000; that 
Ruggles built the said house, and that in the year 1818 or 1819, the county began the 
use of the house as a Court House, and have ever since used it as such ; that the 
bonds sued on, were given by the persons whose names are signed thereto for the last 
payment after the work wasdone. Italso appears that some resignation took place and 
that the persons whose names are signed to these bonds, were regularly appointed, and 
were commissioners when they signed the bonds. It also appears by the record that 
(499) on the 30th of January, 1817, the Legislature passed an act whereby they recited 
the fact, that the commissioners had only procured 40 acres of land on which they had 
fixed the seat of justice for Washington county. Itis therefore enacted that said location. 
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shall be the seat of justice for Washington county, and that the same shall be as legal 
and permanent as if the commissioners had procured complete title to fifty acres of 
land. Upon this state of facts, the counsel for the county prayed the Court to in- 
struct the jury, that the plaintiff could not recover; which instruction the Court 
gave, and a verdict was rendered for the defendant. This instruction is assigned for 
error. With a view to dispose of this case, we must attend to the objections made 
by the defendant’s counsel to the plaintiti’s right to recover. It is objected, that the 
commissioners did not pursue their authority, without which the deeds for the pay- 
ment of the money were not the deeds of the County of Washington. The first 
specification under this head is, that the original act required the commissioners to 
procure fifty acres of land, whereas they only procured forty. And it is argued by 
Mr. Gamble, for the county, that the subsequent act could not cure the defect, be- 
cause the act is retrospective, and that the original contract with Ruggles was 
made before the act was passed ; that it was void as against the county, and that the 
subsequent contract, or bonds being predicated upon it were void also. To this it is 
answered by Mr. Bates, for the plaintiff, that the first act is merely directory to the 
commissioners, and that the main thing to be done by them was to locate a seat of 
justice and build public buildings, and that, if they failed to procure the quantity of 
land required, they are liable to the county on their bonds; but if this position is 
not correct, then the act of 1817 cured the defect. It may be true that the plaintiff's 
first position is correct. But we think the validity of this contract can with more 
safety rest on the amendatory act of 1817. 

We are not prepared to admit that the Territorial Legislature of 1817, could pass 
retrospective laws impairing the obligation of contracts, or impairing private rights; 
yet they had large powers given to them by the act of Congress of 1812, which says 
(500) they shall have power to make all laws for the good government of the people. 
Now it is clear, that the good government of the people might require new counties 
to be laid off, and might require Court Houses and Jails to be built: they then were 
the fountain of authority on this subject; they were the guardians of the public 
good; they gave authority here to procure 50 acres of land, and required the site 
should not contain less; but only 40 acres could be obtained in a suitable place, they 
then declare 40 acres will do. 

Here no private right was infringed, but we find the county content on this sub- 
ject; we find her, by her officers, up to the time of bringing this suit, constantly re- 
cognizing the validity of the amendatory act, and the validity of the acts of the 
commissioners as to the location of the seat of justice on the 40 acres, and the validi- 
ty of the contract with Ruggles. As soon as the Court House is finished in 1818, 
or 1819, the County Court took possession of it, and have used it ever since as a 
Court House. They, forthe benefit of the county, have had the use of the house 
for at least fifteen years, they then discover some supposed flaw in the original con- 
tract, by which they attempt to avoid payment to the builder; this looks like an 
after-thought, and is not entitled to the favor of law. 

We think it is a settled rule of law as well as justice, that where an agent does 
any act for the use of his principal, and the principal enjoys the benefit and fruits of 
the act, it is too late afterwaras for him to say, the act was not legal, or was not by 
his authority ; a person may by matter ex post facto ratify the unauthorized acts of 
an agent: see to this point 2 Starkie on Ev. p.58. We see no reason why the coun- 
ty, acting by her County Court, cannot do the same. We are of opinion the Coun- 
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ty of Washington cannot avoid the payment of these bonds on this ground. The 
next specification of the objection that the commissioners failed to pursue their au- 
thority, is, that they were not authorized to build a Court House, and contract for 
the building the same, till they had funds sufficient by the sale of lots, gifts, and do- 
nations, to do sos and if they had not the funds, when they made the contract, the 
(01) county could not be bound to pay for the work, and if they had funds , they 
were only authorized to charge those funds, so that the county could, in no ev vent, be 
bound to pay for the work, or any part thereof. To sustain this point, the case of 
McClintocks v. Bryant et al, decided by this Court, is cited, 1 vol. Missouri Rep.. 
398. It is conceded by the . *s counsel, that if the case at bar is not distin- 
guishable from the case ¢ api the decision wee to beagainst him. We will proceed 
to compare that case with this. In that case, it appears the defendants pleaded, that 
they were commissioners for the County of Montgomery, for the purpose of selecting a 
site for building a Court House and Jail, that they selected said site, laid the same 
of into lots, sold the same on credit, bargained for the building a Jail, and gave the 
notes sued on for the building the same, and for no other purposes; and that they 
never have had at any time, avy of the money arising from that sale in their posses- 
sion, &c. The note or bond, in that case, was signed by them as commissioners for 
the sale of lots in the town of Pinckney, which was an entire mis-description of 
their official character. The fourth section of the act erecting Montgomery county. 
provides that the lands acquired by them shall be laid off into lots, and shall be sold 
for ready money, or on a credit not to exceed twelve months; and that when the 
purchase money is paid, and not before, the purchaser shall have a title. The sec- 


tion then goes on and says, and the procee.ts of such sale or sales, after paying the 


? 


purchase money or price of such lands, shall be by them applied and appropriated, 


first to the building a sufficient Jail, and the remainder, if any, towards building « 
Court House. 

The Court decided that the commissioners had not pursued their authority, be- 
cause the law required them to have the funds in hand before they made any move- 
ment in respect of building a Jails instead of this, they did not wait for that event, 
but as soon as the Jets were sold, they, on the credit of the sale of the lots, hired the 
buil 
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they never possessed the funds, for it 





ing a Jail, and indeed their plea shows 
i had not at any time before that time received any funds from the sale of 
( 302) lots. The opinion goes on to say, “ the true and apparent construction of the 

act is, vr at the commissioners are not required to let the building, till they have re- 

ceived the money for the lots, because before that time there can be no proceeds. 

If we take it then that the commissioners obeyed the act, they had the money when 
they let the Jails and if they had it not, they ought to have had it, because the law 

was so;” on the ground then that the Monfgomery commissioners were entirely 
premature in building the Jail, the Court held they were liable, if they had used 
words sufficient to charge them individually, and on that point there cannot well be 
any doubt. Inthe commencement of their bond, they call themselves commission- 
ers for the sale of lots in Pinckney, a name unknown to the law under which they 
pretended to act; they signed the bond with their proper names. Let us now see 
what was the authority given by the act establishing the County of Washington : 
the act authorizes the building a Court House and Jail, or either of them, on the ex- 
istence of certain things. The 4th section of the act, like the Montgomery act, re- 
quires the lots to be sold on credit, or for cash in hand, and requires payment for the 
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lots to be made before a title is made, and then it says the proceeds of such sale or 
sales, after paying the purchase money, shall be by them applied and appropriated te 
carrying into effect the objects of the act. So far, the exact application of the pro- 
ceeds have not been pointed out, so far the Legislature clearly intend the commis- 
sioners shall get the money for the sale of lots; but they do not at once declare as 
they do in the act of erecting Montgomery county, what shall be done with those 
proceeds. Now comes the power in the Washington act to build a Jail and Court 
House. It is declared thus: “and as soon as the commissioners shall have procured 
asum which may by them be deemed adequate to building a Court House, a Jail, or 
either of them by the sale of lots, by gifts, subscriptions or donations, they are here- 
by authorized and empowered to let the building aforesaid, or either of them, to the 
lowest bidder, giving thirty days notice of the time of letting and of the plan,” &e. 
(503) Here we think isa striking difference between this case and the case of Mc- 
Clintocks v. Bryant.et al. 


The act in this case relies entirely on the judgment and honesty of the commis- 
sioners; they are the judges of the kind of Court House wanted for the county; 
they also are the judges whether the sum they rely on is sufficient to accomplish the 
object; the estimate is to be made on a sum procured by the sale of lots, and not on 
the money raised and collected from the sale. Now, if in this they err, it is not to 
be supposed they would be guilty of perjury under their official oaths, or be liable 
for such error on their official bonds; the matter is referred to their judgment and 
honesty. But it is argued, that “ procure” in the act means, that they must have 
the money in possession, before they can proceed to make the contract. This argu- 
ment can hardly be sound; when we look at the means put in their power, we know 
from the nature of such things, the Legislature could hardly expect the money to be 
in their possession before they might lawfully begin to build; the first thing to be 
done by them is, to sell the lots on a credit of not more than twelve months; out of 
this sale fund, they must, first of all pay for the land; when that is done, they must 
begin to consider what sort of a Court House is wanted, then the fund remaining by 
the sale of the lots, and also the fund which may have been raised or promised by 
subscription and donation, if their judgment satisfies them that the sum is sufficient, 
then they may begin to build. Now in this case, as a part of the sum, and indeed 
the whole of it, might have been procured by subscription, it would be difficult to 
tell before hand, how much would be actually paid when wanted. Subscriptions to 
such objects are not usually paid when the subscription is made, but usually the pay- 
ment is postponed till the object of the subscription makes the payment of the mon- 
ey necessary, and then it is often found difficult to make the collection; this mode 
of raising money, precarious as it is, has been by the Legislature given to these com- 
missioners, to found their estimate on; whether they did found any part of their 
estimate on subscriptions and donations, the record does not show. Mr. Brickey 
(504) says they founded their estimate on the lots sold in the 40 acres, and also on 
the lots sold in the ten acres, and on a judgment recovered against a former under- 
taker, who failed, and on the lots unsold before they Jet to Ruggles. What the sale 
of Jones’ lots would amount to, what the other sales would amount to, and what 
was the amount of the judgment does not appear, but the witness says the whole 
amounted to more than Ruggles’ bid. The precise value of the fund they made their 
estimate on, does not appear, nor is it necessary it should appear; we cannot now 
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decide the question whether they erred or not in their judgment. The Legislature 
put the power to hire the building the house on the judgment and estimate of these 
men, and whether they erred or not is not the question; but the question is, had they 
when they made the contract, procured a sum which they thought sufficient ; if they 
had, then they pursued their authority. 

In this case the county of Washington is the principal, the commissioners the 
agents 3; we believe where the principal refers any act to the discretion or judgment 
of his agent, and the agent acts erroneously as to judgment or discretion, yet the 
principal is bound. The commissioners who made this contract, were emphatically 
the agents of the county; they were not the same appointed by the Legislature, but 
were appointed by the County Court. But it is argued by counsel, that by the terms 
of this law, the commissioners were required to have the cash in hand before they 
had any power to let the building, because the act says, when they shall procure a 
sum which they may deem sufiicient, &c.; and they insist that “ procure” her 
means that the money must be in their hands. We think this interpretation ci the 
statute is not the correct one. 


ca) 


We must understand and interpret the words used by the Legislature in reference 
to the context and subject matter. Viewing this matter in reference to the subject 
matter, it will stand thus: the commissioners were to build a court house when their 
judgment should dictate the means were competent to the end; that judgment they 
(304) passed; means may in common parlance well be said to be procured,when solvent 
men’s notes are in hand, payable within the time when the money was to be paid to 
the builder ; and they were authorized to predicate their judgment on subscriptions 
‘003 a subscription of $500 or $50 made by a solvent and punctual man might be 
considered as so much procured; now if these things existed to the extent of the 
money promised fer the work, we think the commissioners might well begin the 
vuilding 3 and if they did not exist in fact, yet the commissioners might think they 
did, and thea they might begin to build. There is no pretence, however, that the 
‘omiissioners acted without some reasonable foundation to go on. ‘The evidence is, 
that they made a part of their estimate on lots sold by them which did not belong to 
them; but the evidence further is, that the whole estimate exceeded the amount bid 
dy Ruggles, how mach is unknown; it might have been for a small amount ora large 
one, yet that makes no material ditlerence, as they were constituted the sole judges 
of the adequacy of the fand, responsible on their bonds to the county for malfeasance 
if they acted corruptly, aud responsible to the criminal justice of the country for 
perjury. Tt appears also that they had large funds raised in some of the modes points 
ed out by the statute. Ruggles bid the building off at $7,000, he completed the work, 
has been paid all except $1,000 deducted fora bad chimney, and $1,070 now due ; so 
that they have actually paid out of some fund forthe use of the county about $5,000. 
The present suit is for the balance ; can it be competent for the county, after fifteen 
or sixteen years enjoyment of the fruits of this contract made by their agents, to deny 
the legality of the very contract which gave her this house so long? We think that 
it is not. 

If this contract on the part of the commissioners had even been illegal in the be- 
ginning, yet when the county recognize the validity of the contract by using the 
house so long without objection, she makes the contract good. 

The same rule before referred to in Starkie’s Evidence, applies here, to-wit: that 


the principal may recognize an authority by matter ex post facto, and make the act 
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(596) hisown. See 2 Starkie’s Evidence, pp. 58,59. Upon this ground, this case, 
we think, is clearly distinguishable from the case of McClintocks v. Bryant et al; 
there nothing was left to the judgment of the commissioners, except as to the quality 
of the jail they would build, and having fixed that, they were required positively to 
have the fund in hand, which they acknowledged they had not, before they could 
make any contract for the jail. Also in that there was no evidence of subsequent 
recognition of the contract. In this case, the evidence is abundant. Several cases 
have been cited by counsel on both sides as to the general principle governing where 
public agents are and are not liable individually 5 there is no mistake about the gen- 
eral principle, but it does not, in our opinion, conflict with the plaintiff’s right to re- 
cover. The judgment is reversed and remanded, with directions to set aside the non- 
suit and grant a new trial. 


407) GRAHAM AND OTHERS v. O’FALLON, EX’R. 


_~ 


oo 


. The 6ih section of the act of 1825, concerning Courts, gives to the Courts of Pro- 
bate exclusive original jurisdiction in all cases relative to the probate of last wills 
and testaments, the granting of letters testamentary and of administration, and the 
repealing of the same. (Note a.) 

The actcf 1827, in amendment of the act of 1825, concerning Courts, transfers to 
the County Courts all the jurisdiction which the act of 1825 had given to the Pro- 
bate Courts, and which the act concerning wills and testaments does not seem in- 
tended to restrain. 

It being a well settled rule of law, that the best evidence the nature of the case 
will admit of must be produced, if it should appear that better evidence might 
have been brought forward, the circumstance of its being withheld furnishes a sus- 
picion against the party withholding it, that it would have prejudiced his interest 
if it had been produced, 

. One witness to a will lost or destroyed, is enough to establish the due execution of 
the will, if he prove that he saw the other witness subscribe it in the testator’s 


eo 


w 


- 


presence. 
. The loss or destruction of a record being first proved, its contents may be proved 
by secondary evidence. 

A will being lost or destroyed, probate may be granted upon acopy; also, where 
there is no copy, the contents of the will may be proven and the will established by 
the subscribing witnesses, or others who have read it. (Note b.) 


o 


a 


ERROR to the St. Louis Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


At the November term of the St. Louis County Court for the year 1833, certain 
papers were filed in that Court, purporting to be copies of the will, &c., of John 
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Mullanphy, deceased. John O’Fallon, the defendant in error, claiming to be the ex- 

ecutor of said Mullanphy, offered to prove that the papers above mentioned were a 

copy of the last will and testament of said deceased ; and also offered to prove that 

the original will and testament was [were] duly executed by said Mullanphy in his 

life time in pursuance of law; that the said original will and testament was [were } 

in existence since the death of said Mullanphy ; and that it had been since his death 

either lost or destroyed, and that it cannot be produced ; and further offered to prove 

that the paper produced is a true copy of said original will and testament. To the 

taking of this proof, and the jurisdiction of the Court in taking probate of such last 

(508) will and testament in the manner aforesaid, James Clemens and Eliza his wife, 

Richard Graham and Catharine his wife, William Harney and Mary his wife, whicti 

said Eliza, Catharine and Mary are some of the heirs at law of the said Mullanphy, 
objected ; and the County Court sustaining their objection, rejected the evidence 
offered. From this decision of the County Court, O’Fallon appealed to the Circuit 
Court, and that Court having reversed the decision of the County Court, Graham 

Clemens, Harney, &c., sued out a writ of error to this Court, believing that the 
proper mode of proceeding in this case is by writ of mandamus from the Circuit 

Court to the County Court. commanding it to admit the proof or show cause; we 
will, nevertheless, as the cause is before us, and as it is important that a final decis- 
ion should be had in as short a time as is consistent with a correct administration of 
justice, take it into consideration. The assignment of errors being general, we wil! 
consider only whether the evidence has been properly rejected. The plaintiffs in 
error contend that the County Court can grant probate only of the original executed 
by the deceased, and not of acopy. They rely on the Sth, 6th, 8th and 10th sections 
of the act concerning wills. Those sections all are framed with a view to direct the 
Courts how to proceed in the proving of wills which may be exhibited in Court. 
The Sth section provides that in certain cases the Court or its Clerk may issue a com- 
mission annexed to a will, and direct it to any Judge or Justice of the Peace, &c., 
empowering him to take and certify the attestation of the witnesses to such will. 
The 10th section requires that when any will shall be exhibited to be proved, the 
Court or Clerk having jurisdiction thereof, shall receive proof thereof, and grant a 
certificate of probate, &c., thence it is inferred that the statute only intended to con- 
fer this jurisdiction on the County Court in cases where the original was produced, 
see Revised Code, pp. 791-2. On the other hand, the counsel for the defendant con- 
tend that the act of 1825, concerning Courts, gives to the Probate Courts a general 
jurisdiction in all cases relative to the probate of last wills and testaments; and that 
the oct concerning wills, does not restrain that jurisdiction, and rely on the 3d section: 
(509) of the same act, (see Rev Code, p. 790.) which, they say, shows that the Legis- 
lature in passing that act, had in their mind the case of destroyed wills. And they 
add, that the act of 2d January, 1827, to amend the act to establish Courts of justice, 
&e., transfers to the County Courts all the power before possessed by the Probate 
Courts, (see 3d section, p. 19, of the acts of 1826-7.) 

The 6th section of the act of 1825 above mentioned, and to which the counsel of 
the defendant in error refer, gives to the several Courts of Probate exclusive original 
jurisdiction in all cases relative to the probate of last wills and testaments, the grant- 
ing of letters testamentary and of administration, and the repealing of the same, &c. 
The act concerning last wills and testaments seems to have been made, partly with a 
view to direct the Court of Probate how to proceed in some of its duties. The Sth 
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section gives to that Court the power to issue a commission annexed to the will, te 
certain judicial officers, to take and certify the attestation of such witnesses as may 
be prevented by sickness from attending, or may reside out of the State, &e. The 
10th section directs the Court or Clerk how to proceed, when a will is presented and 
Witnesses are at hand. As the most ingenious and able lawyer would find it a diffi- 
cult task to foresee every difficulty or doubt that might arise in the discharge of the 
duties of Probate Courts, the Legislature seems to have contented itself with provid- 
ing for those cases which appear to have presented the greatest difficulty, and to have 
left them te seek aid in the common law rules of proceeding, in the discharge of the 
erdinary duties imposed on them by the 6th section of the act of 1825 above cited. 

The act of 1827, in amendment of the last cited act, transfers to the County Courts 
in terms. all the jurisdiction which the act of 1825 had given to the Probate Courts, 
and which the act concerning last wills and testaments does not seem intended to 
restrain. ‘Che County Courts then being in possessien of exclusive original juris- 
diction in all cases relating to the probate of last wills and testaments, and in ow 
opinion unrestrained by any provision in the act concerning last wills and testaments, 
(510) (see p. 19 of acts of 1827, section 3.) it remains to be seen whether, by the 
known rules of evidence, the original will being lost, inferior evidence may be re- 
ceived. The statute requires that the last will and testament shall be signed by the 
testator, or by some person in his presence by his Cirection, and be attested by twe 
or more competent witnesses subscribing their names in the presenee of the testator. 
The best evidence the nature of the case will admit of must be produced. (Peake’s 
Evi.) 

11 it appears that better evidence might Nave been orought forward, tie very cir- 
cumstance of its being withheld furnishes a suspicion that it would have prejudiced 
the party in whose power it is, had he produced it. Thus, if a written contract be 
in existence and in the custody of the party, no parol testimony can be received of 
its contents. In some cases, ( Peake’s Evi. 30,) when it has been clearly shown that 
a record once existed, which has been since destroyed, much inferior evidence of its 
contents has been admitted. The same author, at page 67, says, * we have seen that 
even a judgment, when destroyed, may be proved by secondary evidence. This rule 
applies universally to every species of evidence.” The admission of secondary evi- 
dence does not dispense with any of the provisions required by the statute to give 
solemnity to the instrument sought to be established as a last will and testament. 
After its existence has been proved and its subsequent !oss, then it must equally be 
proved that it was subscribed by tho testator, and that the two witnesses each sub- 
scribed it in his presence. 

One of these witnesses will be enough to establish the due execution of the will if 
he can prove that he saw the other witness subscribe it in the testator’s presence. 
For the law, which requires the best evidence, does not require all the evidence whici: 
might be given, (Peake 9.) If then, the contents of so solemn an instrument as 2 
record can be proved by inferior evidence, the loss of the record being first proved, 
why not the contents of alost will and testament of a dead man? 

The original will itself, even after probate, is evidence of inferior character to the 
(511) record of a Court. In the absence of authority, we might be content with 
this demonstration of the soundness of the rule, that would let in inferior evidence te 
prove the contents of the lost will; but we are not without authority. The follow- 


ing authorities furnished by the counsel for the defendant in error are very appropri:. 
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ate, Toller on Ex’ors., p. 14. If a will be destroyed during the life time of the tes- 
tator, it will be substantiated upon satisfactory proof thereof, and of its contents, (see 
case there cited.) 

Again, the same author at page 71 says, if tie will be lost, and two witnesses su- 
perior to all exception, who read the will, prove its existence after his death, remem- 
ber its contents and depose to its tenor, are sufficient to establish it, so where the tes- 
tator had delivered his will to a friend to keep for him, and four years afterwards 
died, when the will was found gnawn to pieces by rats, and in part illegible, on proof 
of the substance ox the will by joining the pieces, and the memory of witnesses, the 
probate was granted. In the case before the Court, much better evidence of the con- 
tents of the will was offered than was admitted in the cases above cited. It was a 
copy of the will of Mallanphy. The memory of man is weak; whereas, the copy 
is as unchangeable as the original. The Kentucky books also furnish us authorities, 
of which one only will be produced. “In the case of Happy’s will, 4 Bibb. 553, it 
was decided that probate may be granted of a copy of a will when the original can- 
not be produced. The Judge who delivered the opinion (Owsley) says it is objected 
that probate cannot be granted by the County Court on a copy; but that the only 
appropriate remedy is by bill in equity. We are unable to perceive any force in this 
objection.. The case of a lost will is no where excepted in the statute from the juris- 
diction given to the County Courts in testamentary matters 5 and, upon principle, we 
do not suppose such a case should form an exception. In deciding (continues 
the Kentucky case) whether probate ought or ought not to be granted, the County 
Court, it is true, ought to require the original will to be produced, if it is to be had; 
(512) not however because it is necessary to gtve them jurisdiction of the matter, 
but in obedience to the law requiring the best evidence the nature of the case is sus- 
ceptible of; but if the original is not to be had, then a copy constitutes the best evi- 
dence in the power of the party, and upon its production, under the influence of the 
same rule, the Court ought to proceed either to grant or refuse probate.” It cannot 
have escaped the most superficial observer, that there is a very remarkable resemblance 
between the case of Happy’s will and that of Mullanphy’s now before us ; so strong 
indeed is this resemblance, that the Court of Appeals in Kentucky, in deciding the 
case of Happy’s will, may be said virtually to have decided that of Mullanphy’s. 
And that Court was so far from thinking the case a difficult one, that it appears to 
have been surprised that any doubt concerning the jurisdiction of the County Court 
should have arisen. We cannot but concur with them in opinion, (see 4 Monroe 422 
to the same purpose.) ‘The judgment of the Circuit Court is, therefore, affirmed. 


(a.) See Jackson v. Jackson, 4 Mo. R., p. 211. 
(b.) See Graham et al r. O'Fallon, 4 Mo. R., p. 338. 
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LINDELL vy. Wasi 


i. The act of January, 1831, entitled “ An act in addition to an act to regulate exe- 
Cutions,” is an additional act to the general execution law of Feb. 1825, and not to 
that of Dec. 30th, 1824, which was intended only to regulate proceedings against 
corporations. 


2 


2. The law regulating corporations does not intend that the form of the writ of exe- 
cution shall run against the “body,” there being none in that case to take in 
execution, but only that it shall run against the lands, goods. effects. Ke. 


ERROR to St. Louis Circuit Cot. 
Judge WasH being a party, did not sit in this case. 
M’Girk, C. J., delivered the opinion of the Court. 


In the year 1825, Jesse G. Lindell, in pursuance of the act incorporating the Pres- 
(513) ident, Directors and Company of the Bank of Missouri, made a motion against 
the Bank to have a judgment rendered against them, for the amount of certain notes 
of theirs which he held, as also for the amount of five per centum per month till 
paid. ‘The Court rendered the judgment against the Bank. In 1828. an execution 
issued on the judgment, on which the Sheriff made a portion of the debt. On the 
16th of September, 1831, Lindell issued another execution against the Bauk, on which 
the Sheriff returned that he found no goods nor lands, and that he had. by the plaii- 
tiff’s direction, summoned R. Wash to appear and answer interrogatories, &c. Wasi 
appeared in Court aid moved to be discharged, and to quash the preceedings unde: 
the execution so far as regarded him, which motion the Court sustained, and this is 
assigned for error in this Court. By 4th section of an act entitled an act to regulat 
proceedings against corporations, passed Dee. 30, 1824, it is enacted that the first 
process upon any judgment against any private corporation, shall be a jfieri facias 
which the Sheriff shall levy on the lands and goods of the corporation, as in othe: 
eases. The 5th section provides * that in case the Sheriff shall return on such writ 
that ne goods and chattels, lands and tenements, can be found, it shall be the duty of 
the Clerk of the Court, on the application of the plaintiff or his attorney, to issue a 
writ of attachment against the rights, credits and effects of such corporation, reciting 
the judgment, execution and return, and directed to the Sheriff, who shall execute 
the same by summoning, as garnishee, any person having any moneys or effects be- 
longing to such corporation, and any debtor to such corporation who may be found 
within his county, to appear before the Court at the return of the writ, and then and 
there answer, &c., and the proceedings shall be the same as in other cases of garnishi- 
ment. In January, 1831, the Legislature passed an act entitled “ An act in addition 
to the act to regulate executions.” By the first section of which they declare, that 
any judgment creditor having the right to execution, may sue out a writ of execution 
in the form prescribed by law, or at his option may have a writ of fieri facias against 
(514) the lands, goods, &c., of the debtor, and on such writ it shall not be lawful to 
take the body of the defendant. The second section provides “ that when any fier! 
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facias shall be issued on any judgment of any Court of Record in this State, and put 


into the hands of the Sheriff for collection, if no sufficient property can-be found in 
the county whereon to levy the amount due on such execution, it shall be the duty 
of the Sheriff to summon in writing, as garnishee, all such debtors of the defendant 
in the execution as the plaintiff, his attorney or agent, shall direct, to appear in Court 
at the return day of the writ of fieri facias, to answer on oath, &c. 5 and the like 
proceedings shall be had as in cases of other garnishees in attachment, &c. The 3d 
section provides the same proceeding shall be had in cases before a Justice of the 
Peace.” The question made is, does this last act embrace cases where a corporation 
is a defendant in the execution. On the part of Wash’s counsel it is argued, that it 
vas not the intention of the Legislature to extend the provisions of this last act to 
cases of corporations, because in such cases the act of 1824 had already made a pro- 
vision nearly similar to the provision in this act. The general execution act t 
which this act refers, was passed February, 21st, 1825, about five or six weeks alter 
the act respecting corporations. The execution law of 1825 prescribed the form ot 
the writ of execution—made the execution run against-goods, lands, and the body of 
the debtor, all in the same writ. This regulation was clearly not intended so far as 
regards the form to apply to corporations, there [being] in that case being no bedy tc 
take in execution, nor was it necessary in this act to make any provision on tha‘ 
subject, as the same had already been amply provided for by the act respecting cor. 
porations. 

The act of 183i is clearly in addition to the general execution law of Feb., 1825. 
and not of that of December. The title of the act declares it to be so, and the lan- 
guage carries out the design. In December the Legislature took up the subject of 
executions, and as they had no individual body to be taken in execution, they pro- 
vided a fieri fucias, which was a very sensible thing ; and inasmuch as the general at- 
(515) tachment law did ot apply to them, and because sometimes their debts are not 
to be got at, the corporators themselves being often the principal debtors, and having 
generally the most knowledge of the effects, they gave this attachment on the exper- 
iment being made first with a fieri facias ; this no doubt was deemed by them to be 
ample for the purpose of enforcing the payment of debts due by corporations. Ty 
apply the act of 1831 to corporations, would in fact give the creditor but little addi- 
tional benefit ; all that he gains on the one hand by its provisicns would be, that he 
need not wait for the return of the execution before he can have garnishees summon 
ed but on the other hand, he would lose the benefit of attaching the effects, but 
could only attach the debts. There can be no good reason assigned why the Legis- 
lature did not extend this latter act to effects as well as debts; the fact that they did 
not do so, shows that they did not suppose they were amending the corporation act ; 
and what shows more clearly the Legislature did not intend to add any thing to the 
execution law against corporations is, that by the first section of the amendatory act 
they give the plaintiff an option which he never had before, to take his execution 
against goods, lands, and body, all in one writ, or to have it against the lands and 
goods only. Nowif this law extends to corporations as to the summons on execu- 
tion, it will also repeal so much of the corporation act as only gave the jieri facias. 
but gives the execution against the body too ; this it will do by reason of the gene- 
rality of the expressions used in the first act. 

Not believing the Legislature intended to do so, we say the general words in the 
first section are not to go beyond the object of the Legislature, and so we say with 
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regard to the general words used in the second section ; they might be applied by 
reason of their generality to the case of the corporation, but there is no necessity to 
do it. Something is also gained by the title of the act; its title purports to add to 
the act regulating executions. The act does add to that act things material and im- 
portant. This shows to what point the Legislature intended to direct their legislation. 
The judgment of the Circuit Court is affirmed, &c. 


(516) PERRY, THE EXECUTORS OF PERRY AND BRYAN, v. CRalc. 


1. In case of a pledge, when no time is mentioned, the pledgor has his lifetime te 
redeem in, on the condition that the pawnee may hasten the time by request; and 
should the pawnor, after request, not redeem in reasonable time, the pawnee may 
sell the pledge and get his money. 

2. In contracts of mortgages, and of all other kinds, to ascertain what the parties 
mean, we must in some instances look not only at the words but to the subject mat- 
ter of the contract, and in cases of mortgages of things of a variable price, where 
no time is mentioned, the mortgagor ought to redeem while the article is ata fair 
value. (Note a.) 

. The time fixed by law, ir. which a right must be pursued, furnishes also a bar ix 
equity, when the party seeks that Court for redress. 

. Negligence and lapse of time will form objections to a complainant's right in a:! 

cases; no matter whether founded on a mortgage, equity of redemption, or other 

matters of equity. 
Poverty cannot be allowed as an excuse for a party’s not bringing suit in time. 


~ 


- 


APPEAL from Washington Circuit Court. 
M’GirK, C. J., delivered the opinion of the Court. 


In the year 1827, Craig brought a bill in Chancery against James I’. Perry and 
wife in the Circuit Court of Washington county. The substance of the bill is, that 
in the year 1810, some time in the spring of the year, he had occasion to borrow the 
sum of five hundred dollars, and that he applied to James Bryan, who then lived in 
the now limits of the county of Washington, to lend him the same ; that Craig then 
lived in Ste. Genevieve county, at the Mississippi salt works; that Bryan agreed to 
lend him the money, and did do so on the 10th of July of the same year, and that 
Craig in consideration of said loan, and to secure the re-payment to Bryan, executed 
to him a deed of mortgage on the same day for a certain negro woman named Sarah, 
and her child, which negroes with their increase were to be returned to Craig by 
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Bryan, so soon thereafter as Craig should repay the money with interest, and that the 
slaves had long been and then were in possession of Craig, and that he then delivered 
the same to Bryan for the purpose of securing the payment of the money, and that 
(517) he then executed to Bryan the following mortgage under his seal: ‘* Know al! 
men by these presents, that I, George Craig, for and in consideration of the sum of 
five hundred dollars lawful money, to me in hand paid by James Bryan, have bargain- 
ed, sold and delivered, and by these presents doth bargain, sell and deliver unto the 
said Bryan, one negro woman slave, and child ene year old, the woman about 27 
years, named Sarah, and I hereby warrant and defend the title and claim to the said 
negro woinan, and that she is heaithy and sound, upon these conditions, that the said 
negro woman may be redeemed by the said Craig according to the tenor and effect ot 
his contract entered into with said Bryan. Given under my hand and seal this 10t! 
day of July, 1810, (signed) George Craig. [Seal.°] The bill then states that Craig 
in the spring of the year 1810, when he borrowed the money of Bryan, was engaged 
in the county of Ste. Genevieve, in which Bryan then lived, in making and manufac- 
turing salt, and that Bryan was then engaged in merchandizing in said county, at < 
place now in Washington county, and that Bryan expressly agreed with Craig to take 
salt to the amount of said loan at the rate of two dollars per bushel, from time t 

time, as Craig could make it, saying he could or would rather have the salt than the 
money, as he could sell it at a profit. The bill then states this is the agreement allu- 
ded to in the condition of the deed of sale and mortgage; Craig says about that time 
he actually, in pursuance of the agreement, did sell and deliver to Bryan one hundred 
bushels of salt, at two dollars per bushel, and also, after the date of the deed of 
mortgage, he delivered one hundred busheis more, at the request of Bryan, on th 

agreement. Craig mended his bill, and made the executors of Samuel Perry an 

Timothy M. Bryan parties. By this amended bill, he states the agreement and mort- 
gage again, and somewhat different from the first statement. He states, that in the 
spring of the year 1810, one Jenkins had a judgement and execution against him fo: 
six or seven hundred dollars, and that to pay off the same, he applied to James Bryan. 
for the money in the month of May, 18103; that Bryan lent him five hundred dollars 
and that to secure the re-payment, he made the mortgage above referred to, and Craig 
(518) says, at the same time it was agreed between him and Bryan, that inasmuch as 
Craig was then in the salt making business, and Bryan was merchandizing, that what - 
ever quantity of salt Bryan should send for before or after the five hundred dollars 
should be advanced, the same should go to the credit of Craig toward redeeming th: 
slaves. That shortly after the arrangement, and before the money was advanced, 
Bryan sent and got eighty bushels of salt, which salt was to be valued at the market 
price, and that salt was worth two dollars per bushel ;. Craig then charges that the 
money was a loan, and that the negroes were mortgaged to secure the re-payment, 
and that it was expressly understood and agreed that he might redeem the slaves at 
any time ; the bill further charges the delivery of other quantities of salt. 

The bill then goes on to state, that Sarah has had large increase, some four or five 
children, and that they are now all of great value, and that Bryan has had possession 
of the said slaves ever since the mortgage was made, till his death in 1820; that the 
widow of said Bryan continued on in possession of the same till her intermarriage 
with James F. Perry in 1825; that he then took possession of the slaves, and still 
coutinues in possession of the same, and refuses to deliver the same to him although: 
tie has offered to pay on said mortgage whatever may be due, and that he is-still reads 
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to pay whatever may be due; he also states that the labor of the slaves is of great 
value, &c. J. F. Perry and wife answer: the wife knows nothing of the affair; 
found the slaves in her husband’s possession ; at his death she continued the posses- 
sion; her husband died making no will, and that there never has been any adminis- 
trator. Perry says, he found the slaves in possession of the widow Bryan when 
he married; that he has found the mortgage mentioned by Craig, and makes 
exhibit of it; that in the year 1826, he and Samuel Perry purchased the slaves 
of Timothy M. Bryan, of Philadelphia, for the sum of twelve hundred dollars, 
which sum was paid to said Bryan in cash, and that he never had any notice of 
Craig’s claim till some time after his purchase, and that the first time he ever 
(519) had any notice of the same, was from Craig, who a short time before the 
commencement of the suit, called on him and stated his claim to the slaves, and of- 
fered to enter into an account in relation to them, which he the defendant rejected ; 
but that Craig, at that time, neither tendered money to him on account of the con- 
tract with J. Bryan, nor did he offer any thing else in discharge of the mortgage, nor 
was Samuel Perry present; that he found the mortgage among the papers of J. 
3ryan after much search, having never seen it before; insists that himself and 8. 
Perry are purchasers for a valuable consideration without notice, and also insists on 
the statute of frauds, and on the statute of limitations. J. F. Perry is appointed 
guardian for the infant children of J. Bryan, who are made parties; their answer is, 
that they have no knowledge of the matter. 

Samuel Perry says he was acquainted with Craig and Bryan before 1810, and 
since; that he first saw the negro woman in 1810, in possession of Bryan at his 
house at Hazle run, in Ste. Genevieve county; that Craig and Bryan both lived in 
the same neighborhood ; that lie knew the slaves to have continued in possession of 
Bryan and his family up till 1826, when he bought of T. M. Bryan; that he was 
often, in the course of business, in the company of George Craig, and that he never 
heard from Craig or any other person, that Craig had any claim on the negroes; that 
in 1823 or 24, T. M. Bryan, of Philadelphia, proposed to sell the said woman and 
her increase to him, stating that they belonged to him, and that he had purchased 
them of James Bryan in his lifetime to secure a debt for goods and money borrowed 
of him, T. M. Bryan, some years before; that he, S. Perry, then declined purchas- 
ing, but afterwards concluded to purchase jointly with J. F. Perry, and accordingly, 
in 1826, being in Philadelphia, did purchase the said slaves for himself and J. F. 
Perry for the sum.of $1250, which he paid to T. M. Bryan in cash ; and that him- 
self and J. F. Perry, his partner, have kept and enjoyed the slaves ever since. The 
bill charges James Bryan was insolvent at and before his death ; as to this, Samuel 
(520) Perry says he does not know Bryan was insolvent, but thinks if he had lived 
a few years, he would have paid ail his debts, &c., and. that he never so much as 
heard of Craig’s claim till he was sued by Craig; that he denies all confederacy. 
combination, &c. T. M. Bryan answers and says, that as to any bargain or mort- 
gage between Craig and James Bryan, and as to any bargain relating to salt, he is 
entirely ignorant, and further answering says, that James Bryan was indebted to his 
father, Guy Bryan, in 1812, in the sum of upwards of $2000 for money advanced to 
him by said Guy of Philadelphia, that in consideration of this debt, and in part pay- 
ment thereof, James Bryan made a bill of sale of the slaves to him, for the sum of 
$1250; he then sets out various particulars relating to the debts, and says that when 
the slaves were sold to Perrys, the money was passed to the credit of Guy Bryan; 
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he insists that he was a purchaser bona fide for a full and valuable consideration 
without any notice of Craig’s claim, and that he did not hear of the same till he saw 
Craig’s bill; and farther, he says in 1823, he was in Missouri, and finding the wid- 
ow of James Bryan in need of help, he left the slaves with her; took a written 
promise of her to deliver them, &c.; and that in 1826, finding the widow had married 
and did not any longer need such assistance, on the application of the Perrys, he 
sold the slaves to them for $1250 as aforesaid. The Perrys also insist that they 
were bona fide purchasers without notice. All the defendants insist on the statute 
ef limitations and the lapse of time; several exhibits were made of the deed of 
mortgage, bills of sale, &c. Replications were put into the answers. S. Perry died, 
and his executors are made parties. On the trial the complainant proved by Robert 
Hinckston, in substance, as follows: that witness once had a conversation with 
James Bryan, from which conversation he understood from Bryan, that a negro wo- 
inan and child, the woman named Sarah, were put into his hands as a pledge for a 
sum of money advanced by Bryan to Craig, for which Bryan was to take salt in 
place of the money loaned to Craig, which was about $600; he thinks in the year 
1810 or 1811, some time after the before mentioned conversation with Bryan, witness 
(521) asked Bryan it Craig was Likely to get back or redeem the negroes, Bryan re- 
plied as well as witness can recollect, that Craig had let him have some salt towards 
redeeming them, but the quantity the witness cannot say at this time; that the first 
conversation was after Craig had let Bryan have the negroes; that at the time Craig 
borrowed the money of Bryan, he was engaged at the Mississippi saline, in raising 
water for the salt works. Craig’s wages were one thousand dollars payable in salt. 
and that Craig was so employed upwards of ayear. The genervl price of salt at 
the works was. in 1810, two dollars per bushel; that Bryan kept store at the time ; 
that Bryan informed the witness that the negroes were put into his hands till the 
money or salt was paid up. Salt afterwards fell in price, say the same season, or 
afterwards. Witness states that about the time, and after one Jenkins obtained judg- 
inent against Craig, he became embarrassed ; says the slave Sarah was valuable and 
is the same sued for. In 1817, Craig removed from that portion of country to the 
upper country; that Jenkins held Craig as principal, and the witness as surety, in 
the case where the judgment was, and that witness showed the Sheriff the slave to 
levy on; believes that Craig in 1810 or 18i1, might have paid four or five hundred 
dollars being then in the employ of Bird, but without that was poor; says on the 
question being put, that Craig made the mortgage to Bryan in one of the years 1810, 
1811, or 1812. On the question being put, witness says he did not understand from 
Craig and Bryan, that if the money or the salt was not paid, the slaves were to be- 
long to Bryan; says his recollection and belief is, that both Bryan and Craig told 
him, if the money or salt was not paid, then Bryan was to keep the slaves. There 
is testimony that, in May, Bryan got of Craig eighty bushels of salt. One William 
Hinckson testifies, that inthe year 1810, on the 11th of November, he was at the 
store of Bryan at Hazle run, Craig and Bryan were both in the house, saw the clerk 
of Bryan counting money in the presence of Craig, knows not who got the money. 
(522) Craig also proved a letter of Bryan about April, 1811, wherein he tells Craig 
he wants no more salt then. This all the testimony material to be noted. The Cir- 
cuit Court made a decree, that Craig be let in to redeem the slaves, and decreed an 
account for hire, and that the slaves be delivered over to Craig, as the wages had 
overpaid the mortgage money; found a balance as against J. F. Perry and the exec- 
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utors of S. a &c. To reverse this, the defendants appeal to this Court. The 
diecree is attacked, mainly on the ground, that there is no equity in the bill, and that 
the plaintiff is barred by the statute of limitations and lapse of time; that Perrys 
are fair purchasers without notice, &c. It is insisted on the part of Craig, by Mr. 
Gamble, that in this case, as no time was mentioned when the money or salt was to 
de paid, Craig has his lifetime to do it in, as in the case where one pledges jewels 
and no time is mentioned for redeeming, the pledgor or the pawnor has his lifetime 
to redeem in. Oy the other side, Mr. Bates insists that the time should be reasona- 
ble, and whether the time is reasonable or not, depends on the nature of the thing 
mortgaged. We believe this doctrine will furnish the best rule. 

Where no time is mentioned in case of a pledge, in case jewels are pledged, then 
the pledgor has his lifetime to redeem in, on this condition, that the pawnee may 
hasten the time by request, and if the pawnor, after request, does not redeem in rea~ 
sonable time thereafter, the pawnee may sell the pledge and so get his money. In 
all contracts or mortgages, and of all other kinds, the great point is, what the parties 
really mean by the agreement. 

To ascertain in some instances what was meant, we must not only look at the 
words, but we must look to the subject of the contract, as if there be a mortgage of 
a crop of corn in the field, or of one hundred cords of wood in the open air without 
shelter, and no time is mentioned for redemption, can any one in such case suppose 
either party expected the time of redemption would continue for the lifetime of the 
mortgagor? And again, when the thing in which the redemption is to be made, is 
of a variable price; thus, when the redemption is to be made in bank stock and ata 
(523) certain alee, and no time is mentioned, the mortgagor ought to redeem while 
che stock is at a fair values so where the redemption is to be made in salt ata price 
fixed, or any other article which at one time may be marketable and at another time 
not so. If this reasoning be correct, Craig’s claim to redeem at any time in salt is 
30 unreasonable, that we can scarcely believe it to be true that it was expected by 
him or Bryan, that Craig had his lifetime to redeemin. Craig mortgaged to Bryan 
A young negro woman with her first child. It must have been joreseen by both, that 
if Craig might have twenty or even thirty years, that to give him his lifetime to re- 
deem in, would throw on Bryan an enormous burden. a burden to raise a family of 
slaves for Craig at his expense and risk, without any advantage — to the under- 
taking. It would turn him into a slave hirer, when it may be be would not at all be 
willing to be a hirer to the extent he is made such in this case. If the question had 
been propounded to either at the time of making the mortgage, do you mean this, 
the answer would have been, no. But in answer to this, it is said Bryan might have 
hastened by demanding redemption 3 suppose he had done so, and Craig had still 
neglected, what could Bryan do? He could not have foreclosed the equity of re- 
demption under tie statute, as will be seen by the case of O’Fallon v. Elliott, ad- 
ministrator of Hanly, decided by this Court. There the Court decide the statute 
would not apply, and they know of no legal remedy to foreclose the equity of re- 
demptien of a chattel at common law. Whether the equity of redemption could be 
foreclosed in Chancery, or whether, when the time is passed, the estate in a chattel 
is indefeasible, has not yet heen settled. In New York the doctrine is, redemption 
may be allowed. In this State there has been no decision, and many have doubted. 
But suppose Craig could redeem after the time for redeeming had elapsed ; the ques- 
tion is, what was that time? We think enough is shown to satisfy any one, that 
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Craig was to pay the money or salt within a year, or at all events within two years 
at most. Craig says he was then engaged in manufacturing salt, and as he had the 
(524) article, and as it suited Bryan to sell salt at his store, and as he could sell the 
same on a profit, he agreed with Craig te take salt, from time to time, in lieu of the 
money, this shows most conclusively what the parties meant as to time. Hii.kston 
says Craig was hired by the year for one thousand dollars per year, payable in salt. 
The witness further says, Craig remained at that employ one or at most only two 
years. The bargain was, that Craig was to pay salt and Bryan to receive from time 
to time. The plain and every day meaning of this is, that as fast as Bryan sold out 
what he might have on hand, he should call on Craig for more,and Craig was to pay 
it. It is our opinion that the parties both meant the time for redemption in salt, and 
in money too, was not to extend beyond the necessary time to sell this salt. Bryan 
had a store, we know nothing of the larseiess of the demand for salt there, say the 
parties contemplated one year, or two years, or three years, as the utmost time when 
all this salt was to be paid; then, that is the time when the mortgage became forfeit- 
ed. The circumstance that in 1814, Bryan said he did not want any more salt then. 
has no effect as to the real time of payinent intended at the time beginning. We can- 
not expect that Craig believed or intended he would be always engaged in making 
salt during his lile, nor that Bryan really intended or expected to be for the whole of 
Craig’s life engaged 14 salt seliing. The utmost time which was contemplated by 
the parties was vot beyond three years. In July, 1814, this estate in the slaves be- 
came absolute at Jaw in Bryan. As to the point, whether there is equity in the bill 
or not, it is not necessary for us to discuss that, because we think as to whatever 
equity there inay once have been, the plaintili’s claim is barred by negligence and 
lapse of time. 

Couris of Equity have, in England, and in the United States too, allowed the time 
fixed by law, in which a right must be pursued, to furnish a bar in equity when the 
party comes there for redress. ‘Thus, in ejectinent, the right of bringing that action 
in England was twenty years; so aclaiin in equity regarding that land, must be prose- 
cuted in equity within twenty years. The fi:st case cited by the appellant, shows 
(525) what is the rule with regard to mortgages of land, i. e., Cases abridged, 313; 
there the rule is laid down to be, that equty would not relieve mortgagors after 
twenty years, for the statute of limitations held it reasonable to limit :he tme of one’s 
entry to that number of years 3 and it is farther said, though there is no time limited 
for redemption of mortgages, yet Courts of Equity discourage the stirring old and 
dormant claims. In 1 Powel on Mortgages C6C-1, the rule is laid down to be, that 
twenty year’s possession on the part of the mortgagee, and no disability on the part 
of the mortgagor, is prinia facie a bar to the right of redemption. In the case of 
Demarest et ux v. Wynkoop, 3 Johku. c. 7. 12, it was holden that twenty year’s pos- 
session by a mortgagee, is a bar to allequity of redemption. In 6 Peters’ Reports 61, 
in the case of Miller’s heirs et al v. Melutyre, the Supreme Court of the United 
States decide, that the Court in Kentucky and elsewhere, by analogy, apply the 
statute of limitations in chancery to bar an equitable right when at law it would be 
barred. The statute operates when the titles ave adverse in their origin, and no rea- 
son is perceived why this rule should not be applied in equity. By these authorities 
it isclear enough that the rule in equity is that when the mortgagee or person to 
whom the land or chattel was mortgaged has had the thing so Jong that no action at 


law could be brought against him by reason that the statute of limitations would bar 
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his right, there equity will not disturb that possession and will not allow the party to 
redeem, we see no reason why this rule should not be applied to Craig’s claim. 

It isa rule as old as Courts of Equity, that negligence and lapse of time will form 
objections to a complainant’s right in all cases; no matter whether founded on a 
mortgage, equity of redemption, or other matters of equity. On the part of Craig, 
we are referred to several authorities to controvert the doctrine attempted to be raised 
against him, 1 Wash. R. 17, Ross v. Norvell, and a late decision of the Court of Ap- 
peal of Kentucky, 7 J. ch. R. 113,1255 3do,. 216. The case of Ross v. Norvell, 1 
Wash. R., appears to be a case of this sort. The complainant on the 5th April, 1779, 
(526) filed his bill praying to redeem certain negroes which had been mortgaged in 
1765, to secure the payment of a debt due by him; the slaves were conveyed by an 
absolute bill of sale in June 1765, with a warranty, and a receipt for the consideration 
stated in the deed, was written on the back of the deed; the bill says, the deed though 
absolute on the face, was only a security, and that it was verbally agreed that the 
plaintiff might redeem at any time. The answer insists the sale was absolute, and 
was intended as a satisfaction of a prior debt ; as to the evidence there was some con- 
trariety. The Chanceilor decreed the redemption. It was, among other things, ob- 
jected, on the hearing of an appeal taken. that time, in this ease. formed a bar to the 
redemption. The Court say in tie case, that the time allowed for bringing an action 
of detinue in that case was not barred by the statutes they then go into a computa- 
tion to show how much time had elapsed. The Court in the ease are of opinion, 
that the ground on which the bar in equity arises, is not justly put on the analogy to 
the statute of limitations; bat on the presumption that arises from time and negli- 
gence ; this is said by way of a:guinent, as the Court had already decided the time 
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for bringing the action of detinue had not expired, and they deny that the statute of 






limitations furnishes the true rule. The Supreme Court of the U. S. in the case of 
Miller’s heirs et al v. Mecfatyre et al, 6 Peters? Reports 61, entertain a different opin- 
ion. The case of Kane v. Bloodgood, 1 J. ch. R. 111, is cited to show that technical 
trust created by equity, are uot within the statute of limitations. The cases put by 
Chancellor Kent are cases which, be says, cannot be sustained by modern decisions. 
One case is, Where money has been received in such manner that an account would 
be necessary 5 in that case, he who receives the money is a trustee in equity for the 
person whose money has been received. Chancellor Kent says, according to this, 
every person who receives money to another use, is put out of the protection of the 
statute, if the party elects to sue him in chanecry instead ef suing at law; the case 


goes on to say in page 113, the first case ihat gave any thing like precision to the defi- 

527) nition of a trust not within the statute of Himitations, was that of Lackey v 

Lackey, (Rec. in Chan. 518,) that was an account for the profits of an estate received 
Y> } I 


while the plaintiff was an infant, and a bill was not filed unti! six years after he came 





of age. The Lord Chancellor Macclesfield was clearly of opinion, “ that when one 
receives the profits of an infant’s estate, and six years after coming of age, he brings 
a bill for an account, the statute of limitations was a bar to such suit, as it would be 
to an action of account at common law. The case then goes on to lay down the rule 
to be, that whenever the party would be barred at law if he brought his action there 
for the same thing for which he sues in equity, he is also barred in chancery. 3 
Johnson Chan. 216, has been cited to show the statute cannot apply in this case ; 
there we find it said by Chancellor Kent, that no time will bar where there is a direct 
trust, as between the trustee and cestui que trust; and accordingly he cites a case, 
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Cholmondely v. Clinton, 2 Merivale 360, where it was decided that so long as a trust 
subsists, the right of the cestui que trust is not affected by the statute of limitations. 
The case then goes on to put the cases of executors and administrators, as cases fur- 
nishing trusts not barred by the statute; as where the next of kin called on the ad- 
ministrator to pay the surplus, the administrator could not avail himself of lapse of 
time, (317 same case.) Another case has been cited from a manuscript report deci- 
ded lately by the Court of Appeals of Kentucky ; without stopping to examine the 
reasons of that case, we will only say that so far as that case is contrary to the cases 
cited above for the appellants, we are not prepared to let it overrule the many settled 
and established authorities laid before us. As to the case in 1 Wushington, we have 
already shewn that the case was decided on the ground the time had not run out. 
Upon this view of the authorities on both sides, we are clearly of opinion that Craig’s 
claim is barred by the statute of limitations and lapse of time. It is of the utmost 
importance to the property, peace and welfare of the people that such a limitation 
should exist in chancery as well as at law. Chancery Courts have Jong ago, as we 
(528) think, established this rule, and we are not at liberty, if we would, to disregard 
itnow. Craig, however, to escape from the effects of this rule, has alledged that he 
was poor and unable to raise the money to pay the balance due within the time he 
would have had before his claim was barred. This argument so far as respects his 
poverty probably was true, but so far as respects that being the reason why he did 
not redeem it, is a suspicious argument. 

The fact of poverty has never yet been allowed as an excuse why a party should not 
sue intime. Let us look into the truth of this argument ; we have said the statute be- 
gan torunon Craig in 1814, July 10th. Detinue then as an action, had no limitation ; 
in 1818 itwas limited to five years; then at any rate, if not before, the statute began 
to run on Craig; in 1823 the time was out. In 1823, it is believed by us that from 
the testimony as to the age and value of Dick, the child mortgaged, he was worth the 
balance of the money due in 1822. When the time was about to close on Craig forever, 
Dick was 12 or 13 years ofage. Craig might then have sold him, or him and anothei 
child, to pay the balance of the mortgage, and have redeemed the balance of the 
slaves. He seems never to have thought of this resource which was most obvious, 
especially to a man whose other resources were said to be straitened. The circum- 
stance that he made no attempt to do so, and also the circumstance that in 1817, he 
left that part of the country entirely, furnishes strong arguments in favor of the use- 
fulness of the statute of limitations which proceeds on the ground that within the 
time fixed for bringing suits, a case may well be supposed to be settled and the wit- 
nesses dead, who could testify as to the settlement. Craig stands in this condition ; 
his equity of redemption is supposed to have been extinguished if he ever had any, 
and the length of time is supposed to have swept off the witnesses who could have 
proved it, and he cannot now be permitted to disturb the present possessors of the 
property. Time began to run against Craig in 1818 at all events, and it is a rule that 
when time begins to run on a man’s right, it sweeps on regardless of the death of the 
(529) claimant or the person against whom the claim is. According to this view of 
the subject, the decree of the Circuit Court must be reversed, &c. 


(a.) See Desloge et al v. Ranger’s Ex., 7 Mo. R., p. 327. 
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i. To set up the right of prescription, between private individuals, on a possession 
short of thirty years, the title must commence in a fair and formal manner. 

. Prescription requires a continued, uninterrupted, peaceable, public and unequivo- 
cal possession by one who is master, or who has good reason to think himself so, and 
it cannot be allowed against the crown. 

. Before the change of government, noone was authorized to be owner of any land 
in this State, without the grant or permission of the proper olficer. 

. The object of the act of Cengress of 1812, confirming lots, &c., was to confirm to 
the inhabitants of the towns and villages therein enumerated, the lots occupied or 
possessed by them prior to Dec., 1803. 


a 


w 
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. An estoppel must be certain to every intent, and precise and clear. 

. There can be no estoppel, if the matter ailedged be not material. 

. A person is always estopped by his own deed, and will not be allowed to aver any 
thing in contradiction of what he has ence solemnly and deliberately avowed. 

. Absence beyond the seas for seven years, without being heard from, raises the pre- 
sumption of death, 


TON 
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ERROR to St. Louis Circuit Court. 
Wasu, J.. delivered the opinion of the Court. 


This was an action of ejectment commenced in the Circuit Court by the plaintiff 
in error against the defendant in error, to recover the undivided moiety of a lot of 
ground in the City of Louis, containing 75 feet, French measure, by 120 feet, being 
the east half of a lot 120 by 150 feet, French measure, which last named lot is the 
northwest quarter of block No. 57, as designated on the plat of the city of St. Louis. 
The defendart had a verdict and judzment, to reverse which judgment the plaintiff 
now prosecutes his writ of error in this Court. The evidence is all preserved by a 
(530) bill of exceptions, from which it appears that Jean Salle dit Lajoye, the father 
of the plaintiff, about the year 1769, built a stone house on the northwest corner of 
the square or block No. 57; and hada garden, and enclosed the west half of the 
square, the northeast portion of which he purchased from one Bon Varlet who had 
settled upon it a few years before, and which includes the land in dispute ; and con- 
tinued in possession of the same until he left this country for France in 1792 or 793; 
at which time he removed and settled in Bordeaux, where he continued to live up to 
the 29th of December, 1817. Since which time he has not been heard from. About 
the year 1770, Jean Salle intermarried with one Marie Rose Panda, by whom he had 
a son (the present plaintiff) and a daughter (Helene Leroux.) When he removed 
from St. Louis to Bordeaux, he took his son with him, and left his wife and daughter 
in possession of his house, who, together with Peter Primm the defendant, and his, 
Primm’s wife, (the daughter of Helene Leroux,) have continued ever since to occupy 
the northwest quarter of said block or square, the east half of the northwest quarter 
of which the defendant had possessed exclusively since 1809. Eighteen months or 
two years after Jean Salle removed to Bordeaux, his son the plaintiff returned, ant 
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has ever since resided in the country, but not on the lot or square on which his 
mother and sister lived. Marie Rose, the mother of the plaintiff, died in 1830. From 
the time the plaintiff returned from France, up to the 29th of Dec., 1817, Jean Salle, 
the father, hac no intercourse with his family. The manner of his removal and the 
circumstances attending it as detailed in the evidence, as also a letter received from 
him of the date of the 29th Dec., 1817, shows clearly that when he removed to Bor- 
deaux in 1792, he intended to abandon his family and the country, and no intention 
could have been more fully acted out or persevered in. It was proved that Marie Rose, 
the mother of the plaintiff, died in 1830, at the advanced age of 104 years, and the wit- 
nesses state Jean Salle, the father was, or appeared to be, as old as his wife; and 
not having been heard from since 1817, and being then about ninety years old, 
(531) the plaintiff relies upon the presumption of his death, and claims as heir to his 
father the undivided moiety of the lot sued for; insisting, first, that the title of Jean 
Salle, his father, was a good and perfect one, according to the law of prescription, in 
force whilst the country belonged to Spain ; or else, that the act of Congress of the 
13th of June, 1812, operated a confirmation to his father by virtue of his prior pos- 
session of the lot; and again, the plaintiff insists, that if it be held that Jean Salle 
had no title by prescription, and that he had abandoned his possession, and could 
take nothing by the act of Congress of 1812; then he claims as heir of his mother. 
the moiety of whatever she was entitled to claim by virtue of said act. The de- 
fendant gave in evidence a deed of conveyance dated Oct. 21st, 1816, from the plain- 
tiff and Marie Rose, his mother, and Helene Leroux, his sister, conveying fo the de- 
fendant the west or corner half of the Jot of 120 by 150 feet, above referred to; in 
which deed is the following clause: The grantors “sell unto him, the said Peter 
Primm, his heirs and assigns forever, a certain town lot or parcel of ground, lying 
and being situate in the town of St. Louis aforesaid, containing one hundred and 
twenty feet fronting on Third Main street, by seventy-five on the rear, French mea- 
sure, bounded westwardly by the aforesaid Third Main street, which separates the 
said lot from the lot of Rufus Easton, northwardly by a cross street which separates 
it from the lot of Paul Guitard, eastwardly by lot of Peter Primm, and on which he 
now lives, and southwardly by lot on which Elijah Beebe now lives ;” and insists first 
that the plaintiff’s father had no title by prescription, and that the act of Congress 
of 1812, operated a confirmation of the title to the mother, Marie Rose, and her son- 
in-law, Benjamin Leroux, who, with his wife, Helene, jointly possessed the lot with- 
in the meaning of the act; and secondly, that the deed from Marie Rose to Peter 
Primm above referred to, admittedd the title of the lot in dispute to be in Peter Primm, 
and that the plaintiff, as heir of his mother, is estopped from claiming any portion 
thereof. Upon this state of facts, various instructions were asked on the part of the 
(532) plaintiff, which were refused, and on the part of the defendant which were 
given. Itis not now our purpose to notice them in detail; but to proceed to the ex- 
amination of those of them only, on which the parties mainly rely, (i. e.) first, did 
Jean Salle acquire title by prescription to the lot in question? The right of pre- 
scription has been heretofore but little discussed or investigated, and no decision, it 
is believed, has ever been made upon it in this Court. The doctrine, as it is to be 
collected from the Partidas, the digest of the civil law prepared for the Territory of 
Orleans in 1808, and from Febrero, leaves it somewhat doubtful, whether the right of 
prescription could ever arise as against the King. The principles upon which the 


right is founded according to Fabrero £ib. III, cap. IT, S. 239 are, “ first, for the pub- 
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lic good, to the end that the dominion of property might not remain for a long time 
or almost always uncertain. Second, to avoid the innumerable and perpetual suits 
which might otherwise originate. Third, that the possessors of property might not 
be always in dread of losing what they had honestly obtained ; and fourth, to punish 
the indolence of those who were tardy in recovering their property ; so that they 
should impute the loss of it to themselves, since the law protects those who watch 
and not those who sleep. ” 

In order to set up the right, as between private individuals, on a possession short 
of thirty years, the title must commence in a fair and formal manner. The principal 
laid down in the civil code, and which is recognized both by the Partidas and Fe- 
brero, is, “that a man who becomes possessed of an immoveable estate fairly and 
honestly, and by virtue of a just title, may prescribe for the same after the expira- 
tion of ten years, if the true proprietor resides in the Territory, and after twenty 
years, in case said proprietor resides abroad, ’ 


> see civil code, title prescription, sec. 
11, art. 67. This is the authority upon which the counsel for the plaintiff mainly 
rely, in order to make out their title by prescription. A slight examination will suf- 
fice to show, that it has reference to individual claimants, and cannot with any. rea- 
(533) son be made to apply to the King or Government. The King is never pre- 
sumed to be absent from his dominions. His Territories are under the command and 
in the possession of his officers, and he cannot be charged with indolence in not re- 
suming what had never been parted with. In looking a little further to other pro- 
visions of the law, it will be still more evident that the one relied on in this case, 
Was not intended to authorize an individual to prescribe against the crown. 
Prescription requires a continued, uninterrupted, peaceable, public and unequivo- 
cal possession animo domini, (i. e.) by one who is master, or who has good reasou 


¢hink- hi snlf + ah re 7 SOR ar Qs 1 Ten ne hay] 
to think himself so, Civil Cove, sec. 1, art. 38. And the circumstance of having 








been in possession by the permission or through the indulgence of another, gives 1 
legal possession upon which to preseribe; but the person so obtaining possession, 


will be esteemed to hold for him who grants the indulgence or permission, Jean 


Salle, was among the first who settled in this country. When his possession of the 
lot in question commenced, it was known to all that the King was the proprietot 
the soil, and had granted but little of it away to the settlers. 

Wit! I I ion to setth obtai trol th pro} 1 

ul h to consider hi ; fa ft] 
I wa t y colony it Was or might be pres to be Spain; tha 
he ev C wen in regula tormal gra had | lost ‘ 
stroyed th: ? oly . As betwee wel iduals, 1 title Comme ing by per 
mission ot force or fraud, covld not be prescribed forin less than thirty years, Salle’ 
possession, a rainst the government, cannot be placed upou ain i rable too 
ing 3 for, though he might have purchased a part the lot lispute of Bon Varlet 
by formal sale, yet in order to build up the tith thie purchase, Bou Varlet must 
have so'd in good faith, believing at the time that he was the lawful owner, which 1! 
is clear he could not have done; the law | r. * thy he who alienates and he wh 
receives the thing, must both act in good faith, believing they hed at to deo se 
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me that Salle’s possession was continued after he left the country in 1792 or 73, since the 
its law regards the possession of the wife and daughter as his possession, for the pur- 
ot pose of setting up the right of prescription. To this there are two answers, first, J. 
sh Salle had openly abandoned his family and the country, without the purpose of ever 
ey returning to them, and so stopped thereby the running of the right ; and second, the 
ch right must be set up by the actual possessor, who, as donee, vendee, alienee or heir, 

may join the prior possession of the donor, vendor, alienor or ancestor, to their own 
ort possession, and so make out the time required to set up the right in the particular 
al case. J. Salle had neither the natural possession, as it is termed in the civil law, 
c- (which means an actual corporal common law _ possessio pedis,) nor a civil posses- 
nd sion, which is raised by force of law, where the possession, instead of being relin- 
a- quished or abandoned, is merely. committed by the proprietor to his family or agent 
ty with the purpose of resuming it again soon, or at a time fixed or appointed. Let us 
C. now see if J. Salle could claim anv thing by virtue of the act of Congress of 1812, 
ly above cited. The express object of that act, was to confirm to the inhabitants of 
f- the towns and villages therein enumerated, the lots occupied or possessed by them 
is prior to Dec. 1803. The most liberal construction of the act, could not, we appre- 
oe hend, extend its provisions further than to the leval representatives of the last legal 
id owners or possessors, prior to, and at the period referred to in the act. J. Salle was 
a not only not an inhabitant at the passage of the act, but he had ceased to be an in- 
habitant long before the period referred to. It would be too unreasonable to suppose 
s that where different persons at different perieds had succeeded to the possession of 

the same lot, that the act intended to confirm the title to each possessor, or that 
7 where the first possessor had abandoned or transterred his possession, the act intend- 
: (535) ed, nevertheless, to confirm the title to him, upon the maxim invoked by the 
- plaintiffs counsel, * that the prior in possession is the better in right.” It is not 


perceived that any principle of reason, justice or policy, could have moved the Con- 
eress of the United States to enact sucha provision. The great object cf the act 
was to quiet the villagers in their titles to property (se far as the government was 
concerned) which had been acquired, in many instances, by possession merely, under 
an express or implied permission to settle, and which had passed trom hand to hand 
without any formal conveyance. In such causes, possession was the only thing t 
which they could look, and taking it for granted that those who were found in po 
session at the time the country was ceded, or who had been last in possession prior 
thereto, were the rightlul owners, the coniirmation was intended for their benefit 
Marie Rose, with her son-in-law, Be namin Leroux, (the husband of Helene.) ha 
remained in possession of the lot from the time J. Salle left St. Louis in 1792 
up to the period tived in the act of S12; and they were the persons to whom the 
firmation enured, The rightof the plaintitl to recover in this action might have 
heen readily disposed of so far as he claims title through his father, without having 
‘ntered into the consideration of the doctrines of prescription; since, from the re 
wil, itdoes not appear that J. Salle is dead, ana the pl wot could not claim as he 
Whilst his father lives, The questions arising fairly, however, and being considere 
essential to the final adjudication between the parties, it was thought best to notice 
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ators of S. Perry, &c. To reverse this, the defendants appeal to this Court. The 
iecree is attacked, mainly on the ground, that there is no equity in the bill, and that 
the plaintiff is barred by the statute of limitations and lapse of time; that Perrys 
are fair purchasers without notice, &c. It is insisted on the part of Craig, by Mr. 
Gamble, that in this case, as no time was mentioned when the money or salt was to 
be paid, Craig has his lifetime to do it in, as in the case where one pledges jewels 
and no time is mentioned for redeeming, the pledgor or the pawnor has his lifetime 
to redeem in. On the other side, Mr. Bates insists that the time should be reasona- 
I 


norigaged. We believe this doctrine will furnish the best rule. 


AMUli tay 


Where no time is mentioned in case of a pledge, in case jewels are pledged, then 


ble, and whether the time is reasonable or not, depends on the nature of the thing 


the pledgor has his lifetime to redeem in, on this condition, that the pawnee may 
hasten the time by request, and if the pawnor, after request, does not redeem in rea- 
sonabie time thereafter, the pawnee may sell the pledge and so get his money. In 
all contracts or mortgages, and of all other kinds, the great point is, what the parties 
really mean by the agreement. 

To ascertain in some instances what was meant, we must not only look at th 
words, but we must look to the subject of the contract, as if there be a mortgage o! 
1 crop of corn in the field, or of one hundred cords of wood in the open air without 
shelter, and no time is mentioned for redemption, can any one in such case suppos: 
either party expected the time of redemption would continue for the lifetime of th 
mortgagor? And again, when the thing in which the redemption is to be made, is 
of a variable price; thus, when the redemption is to be made in bank stock and ata 
(523) certain value, and no time is mentioned, the mortgagor ought to redeem while 
the stock is at a fair value; so where the redemption is to be made in salt at a price 
fixed, or any other article which at one time may be marketable and at another time 
not so. If this reasoning be correct, Craig’s claim to redeem at any time in salt is 
so unreasonable, that we can scarcely believe it to be true that it was expected by 
him or Bryan, that Craig had his lifetime to redeemin. Craig mortgaged to Bryan 
a young negro woman with her first child. It must have been foreseen by both, that 
if Craig might have twenty or even thirty years, that to give him his lifetime to re- 
deem in, would throw on Bryan an enorinous burden, a burden to raise a family ol 
slaves for Craig at his expense and risk, without any advantage equal to the under- 
It would turn him into a slave hirer, when it may be he would not at all b 


taking. 
If the question had 


willing to be a hirer to the extent he is made such in this case. 
been propounded to either at the time of making the mortgage, do you mean this, 
the answer would have been, no. But in answer to this, it is said Bryan might have 
hastened by demanding redemption; suppose he had done so, and Craig had still 
neglected, what could Bryando? He could not have foreclosed the equity of re- 
demption under the statute, as will be seen by the case of O’Fallon v. Elliott, ad- 
ministrator of Hanly, decided by this Court. There the Court decide the statute 
would not apply, and they know of no legal remedy to foreclose the equity of re- 
demptien of a chattel at common law. Whether the equity of redemption could be 
foreclosed in Chancery, or whether, when the time is passed, the estate in a chattel 
is indefeasible, has not yet been settled. In New York the doctrine is, redemption 
may be allowed. In this State there has been no decision, and many have doubted. 
But suppose Craig could redeem after the time for redeeming had elapsed ; the ques- 
tion is, what was that time? We think enough is shown to satisfy any one, thal 
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Craig was to pay the money or salt within a year, or at all events within two years 
at most. Craig says he was then engaged in manufacturing salt, and as he had the 
(524) article, and as it suited Bryan to seil salt at his store, and as he could sell the 
same on a profit, he agreed with Craig to take salt, from time to time, in lieu of the 
money, this shows most conclusively what the parties meant as to time. |i 1 kston 
says Craig was hired by the year for one thousand dollars per year, payable in salt. 
rhe witness further says, Craig remained at that employ one or at most only two 
years. The bargain was, that Craig was to pay salt and Bryan to receive from time 
totime. The plain and every day meaning of this is, that as fast as Bryan sold out 
what he might have on hand, he should call on Craig for more, and Craig was to pay 
It is our opinion that the parties both meant the time for redemption in salt, and 

in money too, was not to extend beyond the necessary time to sell this salt. Bryan 
had a store, we know nothing of the largeness of the demand for salt there, say the 
parties contemplated one year, or two years, or three years, as the utmost time when 
all this salt was to be paid; then, that is the time when the mortgage became forfeit- 
The circumstance that in 1811, Bryan said he did not want any more salt then, 

lias no effect as to the real time of payment intended at thetime beginning. We can- 
not expect that Craig believed or intended he would be always engaged in making 
salt during his life, nor that Bryan really intended or expected to be for the whole of 
Craig’s life engaged in salt selling. The utmost time which was contemplated by 
he parties was not beyond three years. In July, 1814, this estate in the slaves be- 

came absolute at law in Bryan. As to the point, whether there is equity in the bill 
not, it is not necessary for us to discuss that, because we think as to whatever 

equity there may once have been, the plaintiff’s claim is barred by negligence and 

lapse of time. 

Courts of Equity have, in England, and in the United States too, allowed the time 
fixed by law, in which a right must be pursued, to furnish a bar in equity when the 
party comes there for redress. ‘Thus, in ejeciment, the right of bringing that action 
ii England was twenty years; so aclaim in equity regarding that land, must be prose- 
cuted in equity within twenty years. The first case cited by the appellant, shows 
(925) what is the rule with regard to mortgages of land, i. e., Cases abridged, 313; 
there the rule is laid down to be, that equity would not relieve mortgagors after 
\wenty years, for the statute of limitations held itreasonable to limit .« me of one’s 
entry to that number of years ; and it is farther said, though there is no time limited 
for redemption of mortgages, yet Courts of Equity discourage the stirring old and 
lormant claims. In 1 Powel on Mortgages 360-1, the rule is laid down to be, that 
twenty year’s possession on the part of the mortgagee, and no disability on the part 
of the mortgagor, is prima facie a bar to the right of redemption. In the case of 
Demarest et ux v. Wynkoop, 3 John. c. r. 129, it was holden that twenty year’s pos- 
session by a mortgagee, is a bar to allequity of redemption. In 6 Peters’ Reports 61, 
in the case of Miller’s heirs et al v. McIntyre, the Supreme Court of the United 
States decide, that the Court in Kentucky and elsewhere, by analogy, apply the 
statute of limitations in chancery to bar an equitable right when at law it would be 
barred. The statute operates when the titles are adverse in their origin, and no rea- 
son is perceived why this rule should not be applied in equity. By these authorities 
it is clear enough that the rule in equity is that when the mortgagee or person to 
whom the land or chattel was mortgaged has had the thing so long that no action at 
law could be brought against him by reason that the statute of limitations would bar 
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. To set up the right of prescription, between private individuals, on a possession 
short of thirty years, the title must commence in a fair and formal manner. 

2. Prescription requires a continued, uninterrupted, peaceable, public and unequivo- 
cal possession by one who is master, or who has good reason to think himself so, and 
it cannot be allowed against the crown. 

. Before the change of government, noone was authorized to be owner of any land 
in this State, without the grant or permission of the proper officer. 

. The object of the act of Cengress of 1812, confirming lots, &c., was to confirm to 
the inhabitants of the towns and villages therein enumerated, the lots occupied or 
posses ed by them prior to Dec., 1803. 

. An estoppel must be certain to every intent, and precise and clear. 

}. There can be no estoppel, if the matter alledged be not material. 

. A person is always estopped by his own deed, and will not be allowed to aver any 
thing in contradiction of what he has once solemnly and deliberately avowed. 

. Absence beyond the seas for seven years, without being heard from, raises the pre- 
sumption of death. 


ERROR to Si. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of ejectment commenced in the Circuit Court by the plaintiff 
in error against the defendant in error, to recover the undivided moiety of a lot of 
ground in the City of Louis, containing 75 feet, French measure, by 120 feet, being 
the east half of a lot 120 by 150 feet, French measure, which last named lot is the 
northwest quarter of block No. 57, as designated on the plat of the city of St. Louis. 
The defendant had a verdict and judyment, to reverse which judgment the plaintiff 
now prosecutes his writ of error in this Court. The evidence is all preserved by a 
(530) bill of exceptions, from which it appears that Jean Salle dit Lajoye, the father 
of the plaintiff, about the year 1769, built a stone house on the northwest corner of 
the square or block No. 57; and hada garden, and enclosed the west haif of the 
square, the northeast portion of which he puschased from one Bon Varlet who had 
settled upon it a few years before, and which includes the land in dispute ; and con- 
tinued in possession of the same until he left this country for France in 1792 or ’93; 
at which time he removed and settled in Bordeaux, where he: continued to live up to 
the 29th of December, 1817. Since which time he has not been heard from. About 
the year 1770, Jean Salle intermarried with one Marie Rose Panda, by whom he had 
a son (the present plaintiff) and a daughter (Helene Leroux.) When he removed 
from St. Louis to Bordeaux, he took his:son with him, and left his wife and daughter 
in possession of his house, who, together with Peter Primm the defendant, and his, 
Primm’s wife, (the daughter of Helene Leroux,) have continued ever since to occupy 
the northwest quarter of said block or square, the east half of the northwest quarter 
of which the-defendant had possessed exclusively since 1809. Eighteen months or 
two years after Jean Salle removed to Bordeaux, his son the plaintiff returned, and 
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has ever since resided in the country, but not on the lot or square on which his 
mother and sister lived. Marie Rose, the mother of the plaintiff, died in 1830. From 
the time the plaintiff returned from France, up to the 29th of Dec., 1817, Jean Salle, 
the father, hac no intercourse with his family. ‘The manner of his removal and the 
circumstances attending it as detailed in the evidence, as also a letter received from 
him of the date of the 29th Dec., 1817, shows clearly that when he removed to Bor- 
leaux in 1792, he intended to abandon his family and the country, and no intention 
could have been more fully acted out or persevered in. It was proved that Marie Rose, 
mother of the plaintiff, died in 1830, at the advanced age of 104 years, and the wit- 
nesses state Jean Salle, the father was, or appeared to be, as old as his wife; and 
not having been heard from since 1817, and being then about ninety years old, 
31) the plaintiff relies upon the presumption of his death, and claims as heir to his 
ither the undivided moiety of the lot sued for; insisting, first, that the title of Jean 
ile, his father, was a good and perfect one, according to the law of prescription, in 
ce Whilst the country belonged to Spain; or else, that the act of Congress of the 
i3th of June, 1512, operated a confirmation to his father by virtue of his prior pos- 
sion of the lot; and again, the plaintiff insists, that if it be held that Jean Salle 
{no title by prescription, and that he had abandoned his possession, and could 
take nothing by the act of Congress of 1812; then he claims as heir of his mother, 


e moiety of whatever she was entitled to claim by virtue of said act. The de- 


lant gave in evidence a deed of conveyance dated Oct. 21st, 1816, from the plain- 
"and Marie Roseyhis mother, and Helene Leroux, his sister, conveying to the de- 
ndant the west or corner half of the lot of 120 by 150 feet, above referred to; in 
ich deed is the following clause: The grantors “sell unto him, the said Peter 
mm, his heirs and assigns forever, a certain town lot or parcel of ground, lying 
being situate in the town of St. Louis aforesaid, containing one hundred and 
ty feet fronting on Third Main street, by seventy-five on the rear, French mea- 
», bounded westwardly by the aforesaid Third Main street, which separates the 
| lot from the lot of Rufus Easton, northwardly by a cross street which separates 
from the lot of Paul Guitard, eastwardly by lot of Peter Primm, and on which he 
lives, and southwardly by lot on which Elijah Beebe now lives ;” and insists first 
t the plaintiff’s father had no title by prescription, and that the act of Congress 
1812, operated a confirmation of the title to the mother, Marie Rose, and her son- 
-law, Benjamin Leroux, who, with his wife, Helene, jointly possessed the lot with- 
the meaning of the act; and secondly, that the deed from Marie Rose to Peter 
m above referred to, admittedd the title of the lot in dispute to be in Peter Primm, 
ul that the plaintiff, as heir of his mother, is estopped from claiming any portion 
thereof, Upon this state of facts, various instructions were asked on the part of the 
32) plaintiff, which were refused, and on the part of the defendant which were 
given. Itis not now our purpose to notice them in detail; but to proceed to the ex- 
amination of those of them only, on which the parties mainly rely, (i. e.) first, did 
Jean Salle acquire title by prescription to the lot in question? The right of pre- 
scription has been heretofore but little discussed or investigated, and no decision, it 
is believed, has ever been made upon it in this Court. The doctrine, as it is to be 
collected from the Partidas, the digest of the civil law prepared for the Territory of 
Orleans in 1808, and from Febrero, leaves it somewhat doubtful, whether the right of 
prescription could ever arise as against the King. The principles upon which the 
tight is founded aecording to aie 3 III, cap. II, S. 239 are, “ first, for the pub- 
od 
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lic good, to the end that the dominion of property might not remain for a long time 
or almost always uncertain. Second, to avoid the innumerable and perpetual suits 
which might otherwise originate. Third, that the possessors of property might not 
be always in dread of losing what they had honestly obtained ; and fourth, to punish 
the indolence of those who were tardy in recovering their property ; so that they 
should impute the loss of it to themselves, since the law protects those who watch 
and not those who sleep. ” 

In order to set up the right, as between private individuals, on a possession short 
of thirty years, the title must commence in a fair and formal manner. The principal 
laid down in the civil code, and which is recognized both by the Partidas and Fe- 
brero, is, “that a man who becomes possessed of an immoveable estate fairly and 
honestly, and by virtue of a just title, may prescribe for the same after the expira- 
tion of ten years, if the true proprietor resides in the Territory, and after twenty 
years, in case said proprietor resides abroad,” see civil code, title prescription, sec 
11, art. 67. This is the authority upon which the counsel for the plaintiff mainly 
rely, in order to make out their title by prescription. A slight examination will suf- 
fice to show, that it has reference to individual claimants, and cannot with any rea- 
(533) son be made to apply to the King or Government. The King is never pre 
sumed to be absent from his dominions. His Territories are under the command ani 
in the possession of his officers, and he cannot be charged with indolence in not re- 

ing what had never been parted with. In looking a little further to other pro- 
is ef the law, it will be still more evident that the one relied on in this case, 
was not intended to authorize an individual to prescribe against the crown. 

Prescription requires a continued, uninterrupted, peaceable, public and unequivo- 
cal possession animo domini, (i. e.) by one who is master, or who has good reasoi 
to think himself so, Civil Code, sec. 1, art. 38. And the circumstance of having 
been in possession by the permission or through the indulgence of another, 


gives no 


legal possession upon which to prescribe; but the person so obtaining possession, 
will be esteemed to hold for him who grants the indulgence or permission. Jeati 
Salle, was among the first who settled in this country. When his possession of th 
lot in question commenced, it was known to all that the King was the proprietor o! 
the soil, and had granted but little of it away to the settlers. 

Without a grant or permission to settle, obtained from the proper officer, no on 
could therefore fee! authorized to consider himself master of a single foot of land. 
It was not in this new colony, as it was or might be presumed to be in Spain ; that 
the evidences of title commencing in regular and formal grants, had been lost or de- 
stroyed through lapse of time. As between individuals, a title commencing by per- 
mission or force or fraud, could not be prescribed for in less than thirty years. Salle’s 
possession, as against the government, cannot be placed upon a more favorable foot- 
ing ; for, though he might have purchased a part of the lot in dispute of Bon Varlet 
by formal sale, yet in order to build up the title on this purchase, Bon Varlet must 
have sold in good faith, believing at the time that he was the lawful owner, which it 
is clear he could not have done ; the law being, “ that he who alienates and he who 
receives the thing, must both act in good faith, believing they had a right to do so.” 
( Partidas Law 18, p. 383.) It is next insisted on by the counsel for Salle, (and they 
(534) cite Partidas L. 21, p. 384, Civil Code, title prescription, sec III, art. 65, p. 
486, Febrero Lib. III, cap. 11, S. 490, in support of the position,) that thirty years’ 
possession however acquired, will give title against all the world, and they contend 
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that Salle’s possession was continued after he left the country in 1792 or 3, since the 
law regards the possession of the wife and daughter as his possession, for the pur- 
pose of setting up the right of prescription. To this there are two answers, first, J 
Salle had openly abandoned his family and the country, without the purpose of ever 
returning to them, and so stopped thereby the running of the right ; and second, the 
right must be set up by the actual possessor, who, as donee, vendee, alienee or heir, 
may join the prior possession of the donor, vendor, alienor or ancestor, to their own 
possession, and so make out the time required to set up the right in the particulai 
ase. J. Salle had neither the natural possession, as it is termed in the civil law, 
(which means an actual corporal common law possessio pedis,) nor a civil posses- 
sion, Which is raised by force of law, where the possession, instead of being relin- 
quished or abandoned, is merely committed by the proprietor to his family or agent 
with the purpose of resuming it again soon, or at a time fixed or appointed. Let us 
now see if J. Salle could claim any thing by virtue of the act of Congress of 1812, 
ibove cited. The express object of that act, was to confirm to the inhabitants oi 
the towns and villages therein enumerated, the lots occupied or possessed by them 
prior to Dec. 1803. The most liberal construction of the act, could not, we appre- 
end, extend its provisions further than to the legal representatives of the last legal 
\Wners Or possessors, prior to, aud at the period referred to in the act. J. Salle was 
it only not an inhabitant at the passage of the act, but-he had ceased to be an in- 
ibitant long before the period referred to. It would be too uareasonable to suppose 
it where different persons at different periods had succeeded to the possession ot 
the same lot, that the act intended to confirm the title to each possessor, or that 
where the first possessor had abandoned or transferred his possession, the act intend- 
535) ed, nevertheless, to confirm the title to him, upon the maxim invoked by the 
laintiff’s counsel, “that the prior in possession is the better in right.” It is not 
erceived that any principle of reason, justice or policy, could have moved the Con- 
cress of the United States to enact sucha provision. The great object cf the act 
was to quiet the villagers in their titles to property (so far as the government was 
concerned) which had been acquired, in many instances, by possession merely, under 
i express or implied permission to settle, and which had passed from hand to hand 
without any formal conveyance. In such cases, possession was the only thing to 
which they could look, and taking it for granted that those who were found in pos- 
session at the time the country was ceded, or who had been last in possession prio: 
thereto, were the rightful owners, the confirmation was intended for their benefit 
Marie Rose, with her son-in-law, Benjamin Leroux, (the husband of Helene,) had 
remained in possession of the lot from the time J. Salle left St. Louis in 1792 or °3, 
ip to the period fixed in the act of 1812; and they were the persons to whom the 
confirmation enured. ‘The right of the plaintiff to recover in this action might have 
been readily disposed of so far as he claims title through his father, without having 
entered into the consideration of the doctrines of prescription; since,. from the re- 
cord, it does not appear that J. Salle is dead, and the plaintiff could not claim as heir 
Whilst his father lives. The questions arising fairly, however, and being considered 
essential to the final adjudication between the parties, it was thought best to notice 
them. The next question to be considered is, whether the plaintiff can claim as heir 
to his mother, she being dead? and if so, how much or to what extent? Marie 
Rose and Benjamin Leroux, her son-in-law, were the inhabitants whose possessions 
the act of 1812 intended to confirm. The legal existence of Helene Leroux (who 
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lived with them) was merged in that of her husband so that she could acquire no 
title except through her husband. The confirmation, under the act, enured then, to 
Marie Rose and Benjamin Leroux only, who took each an undivided moiety. Upon 
the death of Marie Rose, her daughter Helene, became equally entitled with the 
(536) plaintiff, to the undivided moiety of their mother, so that the plaintiff as heir 
to his mother, may rightfully claim and recover the one undivided fourth part of the 
lot sued for, unless it can be held (as the counsel for the defendant contends) that as 
heir to his mother, he is estopped from asserting his title by the clause above recited, 
from the deed of conveyance executed to the defendant in 1816, by the plaintiff to- 
gether with his mother Marie Rose, and Benjamin Leroux and wife. To dispose of 
this question it becomes necessary to examine the doctrine of Estoppels. It is in- 
sisted on the part of the plaintiff in error, that this deed to Peter Primm cannot estop 
him from recovering. The objection taken is, first, that this estoppel is uncertain in 
this, that the acknowledgment that the lot was Primm’s lot, does not show how much 
interest Primm had in the lot, whether he was lessee for years, or tenant for life or in 
fee. To support this position, 2 Coke Litt. 352, a. is cited. 

The rule there laid down is, that every estoppel, because it concludeth a man to 
alledge the truth, must be certain to every intent, and not to be taken by argument or 
inference. How it can make any difference to the plaintiff, whether the estate of 
Primm is for years or for life, is not easily understood. If it was Primm’s lot then, 
it continues to be his yet, since it is not shown that he has parted with it. When a 
thitg belongs toa man he has dominion over it, to the full extent to which the law 
will give dominion in such thing. It is true, as argued by the counsel for Salle, that 
Primm’s interest may have long ago expir If so, it is for him to show that mat- 
ter to qualify his general acknowledgment. It is next said that the rule is, that every 


estoppel ought to be a precise affirmation of that which maketh the estoppel, and 


he affirmation that the lot is the lot of Peter 


not spoken impersonally. In this case, tl 


Primm, is precise and clear, an 1 accords with the rule. In Comyn’s Dig. vol. 4, p. 
79, the same doctrine is laid down. There it is said, that if a thing be not directly 
and precisely alledged, it is no estoppel, the example given is, that if the defendant 
pleads within age, (to-wit) of the age of fourteen years and no more, and after judg- 
(537) ment, brings error within seven years, and assigns error by attorney, he shall 
not be estopped to say that he was not of full age at the time error assigned. For 
the allegation after the viz. that he was fourteen years old no more, is not posttive. 
This case shows what is meant by a precise allegation. The same author says, so is 
the law, if the matter of estoppel be by way of recital, and so is the law if it be al- 
leged by way of supposal. Another rule is, that there will be no estoppel if the 
matter alledged be not material. 

Under the authority of this rule, it is argued that the matter of estoppel in this case, 
is only intended to be a part of the description of the boundary of the lot, and as 
there is a good description without this part of it, it cannot be material. The case 
put in the book, (4 Com. Dig. 80,) shows what sort of immateriality ismeant. The 
case is in debt on an obligation alledged to be made at A. in another action upon the 
same obligation, he may say that it was made at B., we know that in general it is 
true, that the place where an obligation was made, is perfectly immaterial ; but in the 
case at bar, it is material whether the lot was Peter Primm’s lot or not. To prove 
that descriptions where they are unnecessary, may be disregarded as estoppels, 4 
Crwise 517-18 is relied on. This author in treating of recitals says, a mis-recital of 
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a former grant, will not invalidate a deed. The author says further, that it is laid 
down by Lord Coke, that a mis-recital does not invalidate, because it is no direct af- 
firmation. This authority will not bear the party out. Here there is a direct affir- 
mation that the lot on which Primm lived, was Primm’s lot. And the phraseology 
in reference to Primm, differs from that made use of towards the other persons named 
by way of description merely. Moreover, it is in proof that Primm’s house stood on 
the spot where Bon Vailet first built, (i. e.) on the Eastern edge of the lot sued for, 
leaving some sixty or sixty-five feet between the house and the Eastern limit of the 
lot sold to Primm in 1816 ; so that the reference to it, as the lot of Peter Primm, and 
on which he then lived, shows that an eye was had to the extent of Primm’s lot, 
(538) and that the whole of it was embraced in the clause recited. And this an- 
swers another objection raised by Salle’s counsel, that it dees not appear whether 
Primm’s lot referred to in the deed, was seventy-five feet or seventy-five inches, or of 
any particular extent. As to descriptions in a deed, we are referred to the same au- 
thor, (4 Cruise Dig. 308) where it is laid down that a lessee is not estopped by a de- 
scription of the lands contained in his lease, for this is not the esserce of the deed. 
He may therefore show that what, in the lease, is ealled meadow, has been some- 
times ploughed. This case shows that as to the character of the property, the party 
is not tied down to an exact description. ~* 

On the other hand, the law appears to be, that a person shall always be estopped 
by his own deed; that is, he shall not be allowed to aver anything in contradiction 
of what he has onee solemnly and deliberately avowed. In the case of Shelley v. 
Wright, ( Willis Rep. p. 9,) it was decided that where it was-recited in the condition 
of a bond, that the obligor had received divers sums of money for the obligee, whic» 
he had not brought to account, but acknowledged that a balance was due to the ob- 
ligee, that the obligor was estopped to say that he had not received any money to 
the use of the obligee, see also as to this point, (4 Cruise 72, Co. Litt. 352 a.) Ac- 
cording to our view of these authorities, we are of opinion that the plaintiff is 
estopped te alledge that the lot which in 1816 he said was Primm’s lot, is not 
now Primm’s lot. It is next insisted that if the plaintiff be estopped by the deed, it 
can only be as to the title which he then had, and that he is not estopped as to any 
title which may have fallen on him by descent from his mother who has since died. 
And here it is urged that the marriage and the rights of community still subsisted, 
notwithstanding the abandonment and removal of J. Salle; and the property con- 
firmed to Marie Rose by the act of Congress of 1812, became subject to the marital 

ights of the husband, and so by the Spanish law could not be alienated by the wife,. 

rhose deed of conveyance to Primm was null and void. If this position could be 
1aintained, it will be still seen, that the plaintiff could not recover in this action,,. 

539) since the death of J. Salle, to whom the property passed upon the death of 

farie Rose his wife, has not been proved or found by the: jury, from the presump- 
ive evidence in the case. But let us look a little into the Spanish law on this point, 

nd see how far the authority cited ( Febrero lib. 1, co. 11, p. 238,) will sustain the 
osition assumed by the plaintiff’s counsel. It is laid down that property acquired 
uring marriage is to be divided equally between the two (husband and wife,) “if 
hey live together according to the provisions of the law, (2 tit. 9 lib. 5 Ruop.) 
hich says that every thing the husband and wife shall acquire or purchase whilst 
hey are living together, shall belong to them both in moities ; and if it be a gift of 
i¢ King and it be given to both, the husband. and wife may take it; and if it be 
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given to one of them, the one to whom it is given may alone have it,” &c. Th 
author proceeds, “ the sage conclusion in the preceding number, holds good, an 
applies not only when the husband and wife live together, in the same town ani 
house; but although they may be living in different towns or countries, provided th: 
marriage and their mutual consent and union of wills continue, and no divorce ha 
taken place. For example, if the husband be employed abroad, and the wife, be. 
cause the climate is prejudicial to her health, or for any other just cause, remains iy 
her own country ; or if the wife pursues one trafic in one part of the country, ani 
the husband another in a different part, then in these and other like cases, the ma. 
riage and society and union or their wills subsist, although their bodies be separated, 
and so whatever one or the other, or both may gain, should be brought into comm 
nity and be divided equally. Yet some maintain that in order for this (community) 
to take place, it is necessary that there should be simultaneous cohabitation; bu 
this opinion has no solid foundation and may be disregarded, &c.; no person can fe¢ 
much difficulty in applying these principles to the case at bar. J. Salle was no 
employed abroad with the purpose of ever returning; no society, or intercourse, 
union of wills subsisted; on the contrary, the wife and family had been entire 
(540) abandoned for more than twenty years, without having even known of the e- 
istence of her husband. The presumption in law is, that he was dead, so that Mai 
Rose was in law a femme sole, with power to make a deed binding upon herself ani 
all claiming under. 

According to the English decisions, absence for seven years beyond seas withot 
being heard from during that time, raised the presumption of death, and this fron 
analogy to a British statute. We have a statute passed originally in 1807, respectiy 
Bigamy, which declares that a person shall not be subject to the penalties of the a 
whose husband or wife shall have been continually beyond seas for seven years, (s# 
Rev. Code, p. 307). Seven full years had elapsed after the passage of this act, whe 
the deed was made by Marie Rose, to say nothing of the period elapsed befor. 
We are therefore of opinion that the mother of the plaintiff did, by her deed, esto 
herself from claiming the lot now sued for, and that consequently the plaintiff, who 
claims through her, is estopped. The judgment of the Circuit Court is therefor 
affirmed with costs. 


Tompkins, J., dissenting. 


I concur in all of the opinion except so much thereof as relates to the estoppel. 
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ST. LOUIS DISTRICT, OCTOBER TERM, 1834. 


MARGUERITE v. CHOUTEAU. 


The reported decisions of the Courts, and the opinions of eminent Lawyers, con- 
iained in their writings, are evidences of the unwritten law among civilized na- 
tions. 

In Europe, the will of the Sovereign, in judicial matters, is known through the 
Courts of Justice. 

In Louisiana, under the French Government, Indians could not lawfully be re- 
luced to slavery. 


Tompkins J., delivered the opinion of the Court. 


Marguerite brought her action against Chouteau in the Circuit Court of St. Louis 
M41) county to recover her freedom. In that Court judgment being given against 
er, she appealed to this Court. On the trial of the cause, she gave in evidence that 
ber maternal grandmother was an Indian woman; and some of the witnesses stated 
hat they had heard aged persons say, that she was of the Natchez nation, and 
jade a prisoner by the French in the war which terminated in the extinction of 
hat nation. 

On the part of the defendant, evidence was given that the appellant was descended 
oma negro woman in the maternal line. Evidence was also given by the defend- 
pt, that many Indians were sold as slaves in the province of Louisiana, while it 

s under the dominion of France; and also that the maternal ancestors of the 
jaintiff, appellant here, had been alienated as slaves. The counsel for the defendant 
payed the Circuit Court to instruct the jury, 

First. That if they found from the evidence, that the maternal grandmother of the 
haintitf was an Indian woman of the Natchez nation, taken captive in war by the 
ench, and that she was held and sold’as a slave in the province of Louisiana, 

ile the same was held by the French, and prior to the year 1769; or, if they 
bund that her maternal grand mother was an Indian woman taken captive in war, and 
is held and sold as a slave as above mentioned, then she and her descendants ought 

ve considered by the jury as being lawfully slaves. 

Second. If the jury find that the maternal ancestor of the plaintiff was an Indian 

negro woman, and that she was held as a slave in the province of Louisiana, while 
was held by the French, she and her descendants ought to be taken by the jury to 
bye been lawfully slaves, 

Third. That Indians might lawfully be reduced to and held in slavery in the pro- 
nce of Louisiana, while it was subject to the crown of France. 

These instructions were given by the Court and resisted by the plaintiff; other 
structions prayed by the defendant and resisted by the plaintiff, were given, but 
ch side being anxious for a decision on the merits of the case, no notice need be 
ken of minor objections. 

On the part of the appellant it is insisted, that all Indians in the late province of 

2) Louisiana, were, while it was held by France, and Spain, absolutely free, and 
at their descendants areso now. Negroes it isadmitted are to be presumed slaves, 
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their ancestors being imported to the continent as slaves; but Indians were around 
and among the settlements of the white men, in the full enjoyment of their personal 
liberty, acknowledging no inferiority to white men, and treating them either as na- 
tional friends or national enemies. To show a descent from this race, it is contend- 
ed, is to show a right to freedom ; and if in the history of the country there were a 
time when Indians might, under the sanction of law, be reduced to slavery, then the 
proof of aright to freedom, by virtue of descent from an Indian, hecomes liable to 
be rebutted by evidence bringing the case of the claimant under the operation of 
such law. 1 Washington, 123 and 233, Jenkins v. Tom, and Coleman v. Dick and 
Pat; and 2 Hen. and Mun., 160. 

On the part of the appellee it is contended, that his right to hold the appellant in 
slavery, is established by the practice of the country, at the time her supposed ma- 
ternal ancesior was made a prisoner of war; and he gave evidence that, while Lov- 
isiana belonged to the crown of France, there were many Indian slaves at Fort Char- 
tres and other villages in that province, One of the witnesses most relied on, says, 
that he arrived in the country in 1756, and in 1757 went to Fort Chartres ; and that 
there were then at that place, and elsewhere through the country, a great many Ib- 
dian slaves, and but few blacks ; the Indians were universally acknowledged as slaves, 
and frequently sold as such before the Governor; he himself sold several, one to the 
commandant, and afterwards added, that the commandant he spoke of was the Eng- 
lish commandant at Kaskaskia. The appellee puts his right to hold the appellant in 
slavery on the same ground, whether she be descended in the maternal line from an 
Indian or a negro woman. It was further contended for the appe ee, as e. dence of 
the law of the land, that the French commandant Bourgmont, bought Indians for 
slaves on the Missouri, and sent them down to New Orleans to work on his planta- 
(543) tion, and he urge: that this act demonstrates more clearly what was the law of 
the land than a speech of the same person in which white men were censured for 
trading with Indians for slaves. Reference is made to 3 Martin Rep. 285, Seville v. 
Chretain, and 3d volume Du Pratz’ History of Louisiana, where the author gives an 
account of Bourgmont’s voyage from Fort Orleans, on the Missouri, to the Padoucas, 
a tribe living west of the Kcnsas river, and of the object of that voyage. 

It appears from the evidence that nearly one hundred years before the commence- 
ment of this suit, the supposed maternal grandmother of the appellant was brought 
to Fort Chartres, in Louisiana, and was there | eld as a slave till her death. If then, 
under the laws of France, she was justly held asa slave, the appellant is at this time 
in the same condition, the law of nations securing to the claimant his property, 
when the province was transferred by France to Spain, by the secret treaty of 1763, 
and the several treaties when the same was transferred by Spain to France, and by 
France to the United States. The only case in point decided by any Court in the 
United States since the transfer of Louisiana, of which this Court is informed, is that 
of Seville v. Chretian, referred to by the appellee. Seville, the plaintiff in that case, 
was the grandchild in the maternal line of an Indian woman, brought into the pro- 
vince by an Indian trader in the year 1765, and by him sold to the father of the ap- 
pellee. Her introduction into the province, and the sale to the ancestor of the ap- 
pellee, both took place af er the cession by France to Spain, and before’Spain had 
taken possession. She, like the ancestor of the appellant in the case before this 
Court, was held as a slave till her death, and as she was reduced to slavery before 
Spain had introduced her laws into the province, the question of freedom or slavery 
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was decided under the laws of France. That Court decided that during the time 
Louisiana was held by the French government, Indians might lawfully be held in 
slavery. A manuscript copy of the report of that case has been submitted to this 
Court; according to it, “a number of depositions (admitted by the parties to have 
(544) been correctly taken, and to be proper evidence in the cause) were read to 
prove that at the time the Spanish government took possession of the country, viz: 
in the year 1769, under the secret treaty of cession made between France and Spain 
1 1763, many of the inhabitants of the colony, which had been established and set- 
ed under the authority of the French government, held and possessed Indians as 
;; and it seems, adds that Court, to have been a belief pretty general among them 
t the practice of holding Indians in slavery was tolerated and authorized by the 
nment. The fact that a consiaerable number of Indians and their descendants 
eld in slavery at the period alluded to is clearly proven.” 
e case of Seville v. Chretien being mostly relied on by the counsel in the cause 
this Court, and in fact the arguinents in each case being nearly the same, that 
vill be particularly examined. In that case the Court are made to say, accord- 
the manuscript report furnished us, “ slavery, notwithstanding all that may 
en said and written against it as being unjust, arbitrary and contrary to the 
uiman nature, we find in history to have existed rom the earliest ages of the 


the rights of the parties now before the Court, it is deemed unne- 

into the different means by which one part of the human race have, 

‘the bondsmen of the other, such as captivity, being the offspring 

eady enslaved, &c. However, we are of opinion that it may be laid down 

iom, that in all governments in which the municipal regulations are not 

opposed to slavery, persons already reduced to that state may be held in 

issume it as afirst principle, that slavery has been permitted and tolerated 

slonies established in America by European powers, most clearly as re- 

the blacks \fricans, and also in relation to the Indians, in the first periods 
lonization. Taking this principle for granted, it accounts in some 

or the absence of any legislative act of the European powers for the intro- 

of slavery into their American dominions. If the record of any such act exist 

ve have not been able to find any trace of it. It is true, that Charles the fifth 

t part of the sixteenth century granted a patent to one of his Flemish fa- 

lor the exclusive right of importing four thousand negroes into America, 

ich were purchased by some Genoese merchants, who were the first who brought 

ilar forin the commerce for slaves between Africa and America. 

years before, asimall number of negroes had been introduced by the permis- 
Merdinand 5 but the privilege granted by the Emperor, so far from being the 
troduction of slavery into the new world, was intended as a means of enabling 
viters to dispense with the slavery of the Indians, who had been reduced to a 

if bondage by their European conquerors. A full account of these transactions 

be scen in Robertson’s History of America. On turning our attention to the 
first settlement of the British colonies in America, we find that the introduction of 
hegro slaves into one of the most important was accidental. In the year 1616, as 
stated by Robertson, and 1620 by Judge Marshall in his life of Washington, a Dutch 
ship from the coast of Guinea sold a part of her cargo of negroes to the planters on 


Janes r.ver; this is the first origin of the slavery of the blacks in the British 
96 
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American provinces, about twenty years after slaves were introduced into New Eng. 
land. 

All this took place without any previous legislative act on the subject. And it is 
believed that Indians were, at the same time, and before, held in bondage. The ab. 
sence of any act or instruinent of government, under which their slavery originated, 
is not a matter of greater surp:ise than that there should be none found authorizing 
the slavery of the blacks. ‘The first act of the Legislature of the proviuce of Vir. 
ginia on the subject of the slavery of the Indians, was passed in 1670, aud one of its 
provisions, as we are informed by Judge Tucker, prohibits free or mauumitted In- 
dians from purchasing christian servants. The words * free or manuimitted ” are use- 
less and absurd, if there did not exist Indians in slavery, and Indians who had been 
(546) slaves and had been manumitted before and at the time this act was passed. 
Indeed, from the history and legislative proceedings of the British coionies, both in 
the West India Islands and in North America, it clearly appears ‘hat in most if not 
all of them, the slavery of the Indians was tolerated by government in the early pe- 
riods of the settlement, without any specific legislation on that subject. ‘The French 
government was later in establishing colonies in America than the British and Span- 
ish. In our researches on the subject under consideration, we have not been able to 
discover any legislative act of it, by which the colonies were authorized to hold In- 
dians in bondage; bat that it was customary to purchase and hold some classes of 
them in slavery cannot be doubted. This cannot have been without the permission, 
or at least the toleration of government. Moreau de St. Mery, speakiug of the black 
population of St. Domingo, observes, that among it are the desceudants of some In- 
dians from Guiana, Louisiana, &c., whom goverment and individuals, in violation of 
the law of nature, deemed it profitable to reduce to slavery, 1 hist. St. Dom, 67. In 
the beginning of the eighteenth century, he adds, there were upwards of three hun 
dred Indian slaves in the French part of St. Domingo. In 1830, the Governor of 
Louisiana sent three hundred of the Natchez tribe to be sold. Several arrived after 
that period from Canada aud Louisiana. Here we have historical facts, establishing 
beyond contradiction, the holding of Indians as slaves in one of the French colonies, 
many of whom were transported from the very colony in which the ancestors of the 
plaintiff and appellant were held in bondage. Were it necessary to prove that they 
were legally held so, the evidence of it would be found in their being taxed as slaves, 
2 St. Dom. Laws 5141: a circumstance which creates at least a very violent presump- 
tion that the municipal regulations of the French colonies did not protubit the slavery 
of the Indians. This appears to have been the opinion of the Spanish government 
which we have seen succeeded to the French in Louisiana. Governor O'Reilly ia 
1769, on taking possession of the colony, discovered that a considerable number of 
(547) Indians were held in slavery by the French colonists. ‘This he declared by 4 
proclamation to be contrary to the wise and pious laws of Spain; but by the same 
iustrument he confirmed the inhabitants in possession of such Indian slaves until the 
pleasure of the King in this respect could be known. Here is then a recognition of 
the right of the possessors to hold their Indian slaves, until the legislative will of the 
monarch should deprive thei of it. This never did happen. In conformity with 
this opinion is a decree of the Baron de Carondelet, twenty-five years after, in 179%, 
by which he orders two Indians, Alexis and David, to return to and abide with their 
owners, until the royal will was expressed to the contrary. The inhabitants of the 
colony of Louisiana, while under the government and dominion of France, held Ia- 
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dians in slavery. The Spanish government under which they passed, recognized 
their right to hold them until it should be altered by a declaration of the King’s will: 
it never was declared. The colony, without any change in the condition of the ori- 
ginal population, is re-ceded to the French nation, and by it transferred to the United 
States, under a treaty securing to its inhabitants their rights to property as they stood 
under the former government. ‘The rule of Jaw first settled by that Court, and which 
: called a legal axiom, viz: ‘That in all governments in which the municipal regu- 
ations were not absolutely opposed to slavery, persons already reduced to that state 
may be held in it,” might perhaps be more accurately expressed in these terms, “ that 


} 


n all governments where there is no positive law against slavery, those persons al- 
ady reduced to that state may be held in it.” As all the reasoning both in the case 
of Seville v. Chretien, and in that before this Court, seems to be founded on this legal 
xiom here assumed, it becomes necessary to examine whether it be true in fact. 
he dominion of the Roman emperors, it is well known to all persons conver- 

th history, that there were great numbers of slaves in Europe. On the de- 
' that empire, when it was overrun by the northern barbarians, the number of 

; Was not lessened; at this period slavery no longer exists there. Those who 
18) recollect the difficulties encountered by Peter the first of Russia, an arbitrary 


olitic prince, when he attempted to change the uniform of his life guards, 


Y 
i 
] 
i 


sill searely contend that the Kings of Europe, never arbitrary, were able by written 
ws alone to abolish slavery. By the force of public opinion alone it has been 
lished in Europe. Montesque, in chap. 8, b. 15, of the Spirit of Laws, says, 

“ Plutarch tells us, in the life of Numa, that in the age of Saturn there was neither 
r nor slave, in our climate christianity has restored that age.” ‘Dans nos cli- 


le Christianisme a ramene cet age.” In the succeeding chapter of the same 


k entitled “ Inutility of Slavery among us,” he says, what makes me think so is, 
before christianity had abolished civil slavery in Europe, &c., “ ce qui me fait 
ainsi c’est qui avant que le christianisme eut eboli en Europe la servitude 


, 


Doctor Robertson the historian above referred to, in a sermon preached 
i Edinburgh on 6th Jan., 1775, before the society for the propagation of christian 
knowledge, ascribes the abolition of domestic slavery in Europe to the influence of 
stianity. This sermon is prefixed to some of the later editions of the works of 
‘historian. Vattel, speaking of the right to make slaves of prisoners of war, con- 
ludes the article in these words, “1 shall dwell no longer on this subject, and indeed 
his disgrace is now happily extinct in Europe,” see Law of Nations, b. 3, ch. 8, sec. 
12. Sir Wm. Blackstone tells us, that when tenure in villenage was virtually abol- 
shed by the statute of Charles the second, there was hardly a pure villein Jeft in the 
nation ; and then he adds, Sir Thomas Smith testifies that in all his time (and he was 
Secretary to Edward the sixth) he never knew a villein in gross throughout the realm, 
see 1 Bl. Com., p. 96. The abolition of slavery in England too is by that author 
ascribed to the influence of christianity. ‘The same author informs us also that when 
in attempt was made to introduce slavery into England by Stat. 1 Edward VI, chap. 
3, which ordained that all idle vagabonds should be made slaves, &c., the spirit of 
the nation could not brook this condition even in the most abandoned rogues, and 
therefore this statute was repealed in two years afterwards. Thus we see that in Eng- 
(549) land so far were the people from being disposed to suffer one man by force to 
enslave another, even the boasted omnipotence of Parliament was unable to intro- 
duce slavery in the reign of Edward the sixth. If the Parliament of England dare 
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not attempt to enforce slavery by law, it will scarely be contended that any other go. 
vernment in Europe would be strong enough to succeed in the attempt. None of 
them at least have been rash enough to make the experiment. We will pass over the 
writ granted by Lord Mansfield to bring before him the body of James Sommerset, 
and the unanimous decision of the Court of King’s Bench, in consequence of which 
Mr. Christian declares, that the air of England is too pure for a slave to breathe 
in. 

Thus we see that in Europe, where slavery once prevailed, it has by the silent in- 
fluence of the christian religion alone been abolished, and so far is the spirit of the 
people from tolerating the practice, that the most energetic government on that con- 
tinent has not been able to restore it. The legal axiom then of the Supreme Court of 
Louisiana, viz: “ that in all governments in which the municipal regulations are no} 
absolutely opposed to slavery, persons already reduced to that state may be held in 
it,’ is no axiom. The natives of Europe then migrating to America carried with 
them no unwritten law to authorize them to enslave an Indian. But that Cout 
assumes the ground, “that slavery has been permitted and tolerated in all the colo- 
nies established in America by European powers, most clearly as relates to blackso 
Africans in the first periods of conquest and colonization,” and refers to Robertson's 
history of America as authority to sustain the assumption. But it is also contended 
that this toleration and permission of slavery was not by means of any legislative act 
for such purpose made. Adinitting that the European powers silently permitted thei 
subjects to enslave the Africans, this would be no evidence in a Court of law agains! 


an Indian contending for freedom. It would be a violation of the plainest rules 


evidence. It is not therefore conceived necessary to embarass this question with a 
(550) inquiry whether the several powers of Europe tacitly or expressly by legisl:- 
tive act permitted their subjects to capture Africans and sell them as slaves in Amer 
ca. As however the counsel for the appellant has furnished an authority to show 
that it was by an express law of France that her subjects traded in African slaves; 
that authority will be given to satisfy those who may think there is need of it. Iti 
found in the 4th chapter of 1st vol. of Spirit of Laws, entitled, “ another origin o! 
the right of slavery.”? The author concludes his chapter in these words: “ Lows 
XIII was extremely uneasy at a law by which all the negroes of his colonies wer 
made slaves; but it being strongly urged to him, as the readiest means for their cou: 
version, he acquiesced without further scruple.” But although Spain might either by 
an express legislative declaration, or by her silence and forbearance, permit the lu- 
dians within the limits of her colonies to be enslaved, yet still this is no evidence thé 
France extended the same privileges io her colonists. It does not however apped 
that Spain ever granted her assent to this practice either expresly or impliedly. Sh 
acquiesced in it, and assented to it, as England acquiesced in and assented to the Nor 
man conquest, because she could not prevent it: and to prove this we need resort to 
no other authority than that of the great and accurate historian by whom, according 
to the report of the case of Seville v. Chretien submitted to us, the Supreme Cour 
of Louisiana undertakes to prove the contrary. In the 8th book of the History 0! 
America, Robertson takes a view of the interior government, commerce, &c., of the 
Spanish colonies ; after vindicating the Spanish monarchs from the charge of forming 
a plan to exterminate the natives, he says, “the Spanish monarchs, far from actin 
upon any such system of destruction, were uniformly solicitous for the preservatios 
of their new subjects. With Isabella, zeal for propagating the christian faith, to 




















cet] 
tion 


mot 


in lores 
State af 
Rep, 12 
Hudger 
In the I; 


tally in 


ST. LOUIS DISTRICT, OCTOBER TERM, 1834. 381 





Marguerite v. Chouteau. 





zether with the desire of communicating the knowledge of truth, and the consola- 
tions of religion, to a people destitute of spiritual light, were more than ostensible 
motives for encouraging Columbus to attempt his discoveries. Upon his success she 
(551) endeavored to fulfil her pious purpose, and manifested the most tender concern 
o secure not only religious instruction, but mild treatment, to that inoffensive race of 
men subjected to her crown. Her successors adopted the same ideas ; and on many 
occasions Which I have mentioned, their authority was interposed in the most vigor- 
11s exertions, to protect the people of America from the oppression of their Spanish 
bjects. Their regulations for this purpose were numerous and often repeated. 
rhey were framed with wisdom «und dictated by humanity. After their possessions 
| tle new world became so extensive, as might have excited some apprehension of 
('theulty in retaining their dominion over them, the spirit of their regulations was as 
iid as when their settlements were confined to the islands alone. Their solicitude 
‘ov protect the Indians seems rather to have augmented as their acquisitions increased 5 
{trom ardor to accomplish this, they enacted and endeavored to enforce the exe- 
ition of laws, which excited a formidable rebellion in one of their colonies, and 
pread alarm and disaffection through all the rest. But the avarice of individuals 
s too violent to be controlled by the authority of laws. Rapacious and daring ad- 
enturers, far removed from the seat of government, little accustomed to the restraint 
military discipline while in service, and still less disposed to respect the feeble 
wisdiction of civil power in an infant colony, despised or eluded every regulation 
that set bounds to their exactions and tyranny. ‘The parent state, with persevering 
ttention, issued edicts to prevent the oppression of the Indians; the colonists regard- 
ss of these, or trusting to their distance for impunity, considered and treated them 
slaves. The Governors themselves, and other officers employed in the colonies, 
everal of whom were as indigent and rapacious as the adventurers over whom 
‘hey presided, were too apt to adopt their contemptuous ideas of the conquered 
people; and instead of checking, encouraged or connived at their excesses. 
lhe desolation of the new world should not then be charged on the court of Spain, 
r be considered as the effect of any system of policy adopted there. It ought to 
52) be imputed wholly to the indigent and often unprincipled adventurers, whose 


tune it was to be the conquerors and first planters of America, who, by measures 
1 ’ 


) less inconsiderate than unjust, counteracted the edicts of their Sovereign, and have 
rought disgrace wpon their country.”? We have still higher authority, that in the 
“ate of Virginia Indians were never enslaved but by express law, viz: the acts of 
: provincial assemblies. It will not here be enquired whether Judge Tucker, in 
his notes on Blackstone, is at variance with himself, sitting as a Judge of the Court 


if Appeals in his own State. Suffice to say, that he does not intimate any change of 


pinion. In 1679, the Legislature of Virginia, by a legislative act, permitted Indians 
taken prisoners in war to be enslaved, and this act was repealed in 1691. The Courts 
of that State have uniformly decided that any person claiming an Indian asa slave 
wust show property acquired within the twelve years during which the law remained 
in foree, and Indians have sued for and obtained their freedom in the Courts of that 
State after being held in bondage nearly one hundred years, See 1 Washington’s 
Rep. 123, Jenkins v. Tom, and page 233, Coleman v. Dick, 1 Hen. and Mun. 134, 
Hudgens v. Wright, and 2 Hen. and Mun. 149, Pallas and others v. Hill and others. 
in the last cited case, viz: Pallas and others v. Hill and others, the subject is most 


fully investigated. Before that time some doubt had existed, not as to the time when 
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the statute had first authorized the enslaving of Indians, but as to the time when that 
right was taken away. The Court it appears, had taken time to search for the ori- 
ginal acts and had found them, and the decision was, “that the act of 1691, and not 
the printed revisal of 1705, fixes the period at which the right of making slaves of 
Indians was restricted.” 

In such a case as this it might not be improper to attend to the argument of the 
counsel employed in the cases cited, as authority in the cases cited from the Virginia 
books ; they were men not unknown to fame. In the case of Coleman v. Dick and 
Pat., Wickham was for Coleman, who claimed a right of property in the Indians, 
(553) and Marshall was for them 3 and in the case of Hudgens v. Wrights, Randolph 
(Edmund) was for the persons claiming the right of property in the Indians. In 
neither of these cases cited did the counsel pretend to claim for their clients a right 
of property in Indians, except by the statute of the province. In the case of Hud- 
gens v. Wrights, the persons suing for freedom had been brought before the high 
Court of Chancery. The defendant in that Court being about to send them out of 

he State, a writ of ne-exeat was obtained from the Chancellor, on the ground that 
hey were entitled to their freedom. On the hearing, the Chancellor perceiving from 
his own view, that the youngest of the appellees was perfectly white, and that there 
were gradual shades of color between the grandmother, mother and grand-daughter, 
(all of whom were before the Court,) and considering the evidence in the cause, 
deterinined that the appellees were entitled to their freedom ; and moreover, on th 
ground that freedom is the birth-right of enery human being, which sentimeut is, (he 


says,) strongly ine wleated by the first article of our political catechism, the bill of rights 


He laid it down as a general position, that whenever one person claimed to hold an- 


»ther in slavery, the onus probandi lies on the claimant. ‘The case was elaborately 


by Randolph for the appellants and George K. Taylor for the appellees 


argued 
Judges Tucker and Roane delivered long opinions reviewing the opinions in the cases 
of Jenkins v. Tom, and Coleman v. Dick and Pat, in Ist Washington ; Judges Flem- 
ing, Carrington and Lyons, president, concurred, and the latter pronounced the de- 
cree of the Court as follows: This Court not approving of the Chancellor’s prin- 
ciples and reasoning on his decree made in this cause, except so far as the same re- 
lates to white persons and native American Indians, but eatirely disapproving there- 
of, so far as relates to native Africans, and their descendants who have been and are 
now held as slaves by the citizens of this State, and discovering no other error in the 
said decree, affirms the same.” This case it may be observed, afforded counsel, al- 
ways prolific in expedients, a fair opportunity to excite apprehensions for the secu- 
(554) rity of the slave property in that State; so much of the Chancellor's reason- 
ing as relates to the bill of rights, might, in ordinary cases, have been passed over as 
extra-judicial; for the complainants have made out their case by proof. But the 
cause was taken up and the Chancellor’s judicial decision affirmed ; but his extra- 
judicial decision was in part reversed, in order, it is reasonable to suppose, to quiet 
the apprehensions of the slave holders. So far, then, as the conduct of Spain and 
Virginia towards the native Americans may be regarded as a precedent, we are yet 
left to judge of the right of the French colonists ta enslave Indians by the conduct 
of their own government. It is not pretended that there is any written law author- 
izing the act, and it has been shown by a quotation from Montesquieu that negro 
slavery was authorized in the French colonies by express law. So that we are not 


left at liberty to conclude that because without any written law to that effect, the 
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crown of France permitted negroes to be reduced to a state of slavery, therefore it 
permitted the natives to be so. The next inquiry will be whether the assent of the 
crown Of France to Indian slavery can be inferred from the acts of its officers, and 
from the acts and practice of the colonists within the limits of the colony. It will 
be recollected that it has been stated in the case of Seville v. Chretian, that “in 1730 
the Governor of Louisiana sent three hundred of the Natchez tribe to be sold in St. 
Domingo, and that several after that period arrived from Canada and Louisiana, and 
that it appeared from the depositions of a number of witnesses, (admitted by the 


parties to have been correctly taken and to be proper evidence in the eause,) that at 
the time the Spanish government took possession of the country, viz: in 1769, many 


of the inhabitants of the colony held and possessed Indians as slaves, and that it 
seemed to have been a pretty general belief among them, that the practice of holding 
Indians in slavery was tolerated and authorized by the crown of France; and by 
testimony taken in this cause, it appears that at Fort Chartres and elsewhere in the 
colony, while it was subject’to France, there were many Indian slaves and but few 
(555) blacks ; and that the Indians were universally acknowledged as slaves, and 
frequently sold as such before the Governor, that one of the witnesses had himselt 
sold several, one to the commandant, and that afterwards he added that the command- 
aut he spoke of was the English commandant.” 
We are indebted to the case of Seville v. Chretian for the knowledge of the fact 

that in 1730, the Governor of Louisiana sent three hundred of the Natchez tribe to 

old as slaves in St. Domingo. Du Pratz, a historian of considerable merit, and 
an eye witness of the embarkation of the Natchez sent te be sold in St. Domingo, 
observes a cautious silence on the subject of the number sent out. From Barbe 
Marbois we learn all perhaps that Mr. Perier, Governor-General of Louisiana, ever 
wished to be known of the number sent. Of Marbois it is sufficient to say, that he 
was the minister of Napoleon who negcetiated the treaty by which Louisiana was 
ceded to the United States, and that he has lately written a history of Louisiana. He 
lad access to the registers of the company, and there found an account of the facts 
he states, viz: that the tribe of the Natchez was exterminated, with the exception 
of a few families who escaped the general inassacre and were received and protected 
by the neighboring tribes. ‘Their chiefs, believed to be of the family of the Sun, 
were conveyed by Gen. Perier’s order, to Cape Francois. “Fhe most important member 
of the dynasty died there a few months after his arrival. The other Suns were main- 
tained by the company for the moderate sum of 1,888 livres 7 sous. The company 
applied to M. Maurepas to defray the expense. On the 22d of April, 1731, the min- 
ister wrote the directors as follows: ‘Iam not aware that there is any other course 
io adopt in this matter than to order the survivors of those two Indian families to be 


b ] 


sold or sent back to Louisiana.” ‘The registers of the company contain the follow- 


ing resolution: ‘It was resolved, to order the sale of the survivors of said families 


> 


of Natchez Indians.” Upon this the author remarks, that at the very time this order 
was given, the company was pretending to the glory of civilizing a people whose 
(556) chiefs were sold as slaves. Here we may pause and ask if the company dare 
not sell a few prisoners of war, without permission from the crown, (for Maurepas 
was prime minister,) whence did M. Perier, their agent, derive the authority to en- 
slave three hundred of the same tribe. Of the number sent to be sold as slaves in 
St. Domingo, by order of Perier, as was before observed, Du Pratz is silent. He 
ouly says that some escaped from the Fort, who retired to the Chickasaws. The 
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rest surrendered at discretion ; ofthe number, was the great Sun and the female Suns 
his wives, several warriors, many women, young people and children. The reason 
of this reserve, we learn from Marbois, for but one volume of Du Pratz is accessible 
to us. Marbois tells us that Du Pratz ingeniously states, in the Ist volume of his 


, history, printed in 1758, twenty-eight years after the capture and sale of the Natchez 


chiefs, that all the letters which were sent to France were intercepted. We con- 
sulted together, continues Du Pratz, on the means of forwarding them to their desti- 
nation, we discovered it and availed ourselves of it. “The writers of history are 
obliged,” Du Pratz further observes, “to treat with equal caution the dead and the 
living ; and so delicate a matter is it to give utterance to the truth, that the pen often 
falls from the hands of those who are most disposed to be accurate.” The colonies 
of Spain were planted by adventurers who fitted out expeditions and conquered at 
their own expense. The crown of Spain, the historian tells us, made great exertions 
tocurb their tyranny, but was unable. The colonies of France on the continent, 
were planted at an enormous expense by the crown, and were always weak and un- 
der her control. Public utility, says Marbois, as well as the greatness and glory of 
the monarch, had, under Lous XIV, led to the favorable reception ot the first propo- 
sals for the foundation of a powerful colony. 

With the example of Spain before their eyes, impotently struggling to restrain the 
insolent rapacity of her conquering soldiery in America, and stung by the reproach- 
es of the world for her supposed barbarous and ruinous policy, what utility to the 
(557) State, or glory to themselves, could the powertul and enlightened Monarchs of 
France hope for, by suffering the colonists of the weak province of Louisiana to re 
duce the natives to slavery ? 

But the counsel forthe appellee, as before observed, contended as evidence of the 


rance that M. Bourgmont, the French commandant, had purchased India 


law of | 

slaves and sent them down to Orleans, and that this act of a confidential officer was 
stronger evidence of the law than the speech of the same commander, in which he 
severely reprehended the practices of the white men who traded for Indian slaves. 
M. Bourginont, (according to Du Pratz, see chap. 9, vol. 3,) commandant of Fort 
Orleans, situated on the Missouri river, (on an Island a little above the mouth of the 


ng to Stoddard,) departed from that Fort on the 3d July, 1724, at 


river Osage accordi 
the head ofa small force, to make a peace with the Pacoucas, ( Pawnees,) who were 
at war with the Missouris, Kansas and other tribes in alliance with the French. Th: 
warriors of the friendly tribes were to accompany him. The expedition, the author 
says, was undertaken by the order of the King of France, and the object was to fa- 
cilitate the commercial intercourse ofthe French traders with the several tribes. On 
the arrival of the French commandant among the Kansas, he made the speech allud- 
ed to, and purchased from them several Indian slaves, (so called because the Indians 
made slaves of their prisoners.) Those prisoners had been taken from the Padoucas, 
but M. Bourgmont and several of the persons accompanying him, falling sick of the 
fever peculiar to the season, he sent some of the slaves down the river to the said 
Fort of Orleans, and ina few days after followed himself, having previously despatch- 
ed a messenger to the Padoucas to inform them of his inability to proceed. This 
messenger conducted two of the Padouca slaves, (esclaves Padoucas) to their tribe 
in order to conciliate their favor, see same vol. p. 165. The slaves, says the author, 
at p. 169, having arrived at their village, spoke much of the generosity of M. Bourg- 
mont, who had redeemed them; they told all he had done to make peace; in fine 
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they extolled the goodness, the merit and the valor of the French. so much that their 
(558) discourse made in the presence of the Grand Chief, spread joy over the vil- 
lage, and a messenger was sent to announce the news to the whole nation. Bourg- 
mont being restored to health resumed the expedition, and on the 18th October ar- 
rived among the Pawnees (Padoucas) where he was received in the most flattering 
manner. The great chief in a harrangue to his countrymen tells them that the Kan- 
sas would surrender all their women and children taken prisoners in war, in exchange 
for horses; “‘that the French chief had promised it,’? and he continues, “you have 
already seen him send back two of them loaded with merchandize, without demand- 
ing pay, and he was bringing along with him two others who died on the road.” 
Thus it appears that the prisoners purchased by the French commandant were bought 
rrather redeemed, for that is the word used by the author, with an intent to pre- 
sent them to their own tribe. 


The author says that his account of his expedition was copied and greatly abridged 
ym the journal of Bourgmont, signed by all the officers and persons attached to the 


expedition, and which no doubt was designed for the use of the government. 


In reading it, he remarks, one cannot but observe how much delicate management 
is necessary in such expeditions in order to gain their good will. In the conduct of 
the high officers, there is nothing to be perceived which would justify the belief that 
the French government authorized them to reduce the Indians to slavery. Ever 

hould we admit that the sale of the three hundred of the Natchez by order of Perier 
was known to and approved by the government, still there was no proof that the ap- 
pellant’s ancestor was one of them; and if there had been any such proof, still it 
ight be doubted whether her purchaser would have the right to bring her back from 
St. Domingo to Louisiana. But the conduct of the directors of the company of the 
ludies affords the strongest presumptive evidence that the act of Perier was unau- 
horized and even unknown to them. For if he could of bis own authority lawfully 
sell three hundred Indians, why should they apply to the minister for permission to 
(559) sell perhaps half a dozen. It is also said in the case of Seville v. Chretian, 
other Indian slaves were sent over from Louisiana and Canada. This perhaps may be 
the case. But it does not sufficiently appear, under what circumstances they were 
sent, to enable us to decide whether the act was lawful or unlawful. Between for- 
eign nations the acts of the public officers of each are always regarded by the au- 
thor as lawful untilthey are disavowed. But in regard to the cause before this Court we 
are not foreigners. In consequence of the several transfers of ferritory which have 
taken place since the year 1763, this Court has succeeded to all the jurisdiction 
which a French Court of law would have have had at that day, and in deciding the 
rights of individuals it becomes a duty to scrutinize the acts of the public officers of 
France as minutely as we would those of our own government. To say then that 
other Indians from Canada and Louisiana were sent to be sold as slaves in St. Domin- 
go is not sufficient. As much might have been said of the transportation and sale of 
the Natchez ; but the act was notorious ; the circumstances were generally known 
and by reason of the notoriety, we are enabled to form an opinion of its legality or 
illegality ; of the other it is not even said by what authority they were sent. It re- 
mains to enquire on this branch of the subject whether the practice of the French 
colonists is evidence of an implied assent of the government to permit them to hold 
indians as slaves, 
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We have turned to Europe and found slavery disappearing from that continent 
since the middle ages by the mere force and effect of public opinion, and that the 
most powerful and energetic government in that quarter of the world was unable, ap] 
by a statutory provision, so far to overcome public opin‘on as to restore slavery, even kn 
in the persons of the most abandoned and profligate couvicts. We have seen Spain ant 
making the most vigorous exertions to protect the native Americans from the vio- ’ 





lence of her lawless adventurers who conquered the new world for her, and only de- abo 
sisting when her efforts became useless, thereby protesting against the practice. We tru: 
(560) have seen the highest Court of Virginia, where it was contended that the abo- wo 
riginees were allowed to be reduced to slavery without any express warrant of law, Ind 
discharging from the bonds of slavery those whose ancestors had been for nearly one mal 
hundred years held in slavery, merely because they had proved a descent in the ma- but 
ternal line from an Indian woman; and even the advocates of the parties claiming to whi 
hold them as slaves not presuming to base the clieut’s claim on any thing but the wh 
statutory law—counsel, too, whose reputation forbids one to entertain the idea that bou 
they were not profoundly versed in the history and laws of their country. We have gali 
the authority of Montesquieu for saying, that Lonis XIII. was with difficulty pre- E (56: 
vailed on to pass a law to authorize his colonies to enslave the Africans. Conse- a3 p 
quently, as before observed, the Frenchman migrating to Louisiana carried with him is in 
no unwritten law to authorize the enslaving of the native Americans. Did then the eith 
crown of France, by a silent acquiescence, assent to the slavery of these persons? belo 
Mr. Justice Blackstone (63d page of the first vol. of his commentaries,) tells us that of tl 
the monuments and evidences of the legal custoins of England are contained in the be n 
Records of the several Courts of Justice, in books of reposts and judicial decisions, law. 
and in the treatises of the learned sages of the profession, preserved and handed argu 
+ down to us from the highest antiquity. clier 
The monuments and evidences of the Roman unwritten law, according to Mr. witn 
3utler, (see Hore Juridica Subsesive, p. 43,) are the Elitui Pretoris and the Re- toler 
sponsa Prudentum, which words, liberally translated, mean the decisions of the ces ¢ 
Preetors’ Court, and the opinions of the learned sages of the profession, and it is fair and t 
to presume that in all enlightened countries similar rules prevail. ‘Fhe opinions and Resp 
legal doctrines of the civilians, as well as those of the learned sages of the common law, spect 
were very highly respected: but till they were ratified by a judicial decision, they than 
had no other weight than what they derived (says Butler) from the degree of public who 
estimation in which the persons who delivered them were held. The evidence taken by la 
in this cause, and offered to prove the French law, is, that during the time the prov- is not 
(561) ince was subject to France, there were at Fort Chartres and elsewhere through Asa 
the country, a great many Indian slaves and but few blacks. The Indians were uni- man | 
versally acknowledged as slaves, and frequently sold as such before the Governor. cours 
The witness himself had sold sevéral : one to the commandant, that he brought from of Jay 
Mississippi, and afterwards adds that the commandant he speaks of, was the English treati 
commandant at Kaskaskia; and from the case of Seville and Chretian, further evi- “Res 
dence of the French law is offered. It is in the following words: “ It appears from bly, 
the depositions of a number of witnesses, (admitted by the parties to have been cor- not th 
rectly taken and to be proper evidence in the cause.) that at the time the Spanish (553) 
Government took possession of the country, viz., in 1769, many inhabitants of the the ci 
colony held and possessed Indians as slaves, and it seems to have been a belief very posse 


general among them, that the practice of holding Indians in slavery, was tolerated were 
to be 
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and authorized by that goverament.” It is here endeavored by the counsel for the 
appellee, to assimilate the sale before the commandant, to a judicial decision. We 
know as a matter of history, tuat uader the Spanish rule, in Louisiana, a command- 
ant was a military officer coimmai.d.ug at a post, such as Kaskaskia then was. 

To this military officer, for a want of more intelligent person, a civil jurisdiction, 
about equal to that of a Justice of the Peace in our own State, was commonly en- 
trusted. Even a jud cial decision by such a person, after argument by able counsel, 
would be esteemed of very little weight. But the witness says he had seen sales of 
Indians made before the Goveinor; he himself had sold several, one to the com- 
mandant. ‘This goveruor and comandant are probably one and the same person, 
but that is immaterial. In wiat part of this world is a judical officer, immaterial 
what may be his grade or inteil gence, bound to pry into the contracts of persons 
who buy and sell in his prerence? Or rather, in what civilized country is he not 
bound by the rules of common sense to reirain from giving any opinion on the le- 
gality or illegality of such contracts? But this commandant or Governor was a 
(562) British officer, and, if we may judge of his rank by the importance of the post, 
as probably a non-commissioned oificer, as a commissioned officer. That, however, 
is immaterial, for no ove conversant with jndicial proceedings, would suppose that 
either the one or the other was versed in the laws prevailing in Louisiana while it 
belonged to France. If the acts of ownership, done by the colonist in the presence 
of the Governor, were no evidence of a law authorizing such acts, there can surely 
be no reason why such acts done out of his presence should be evidence of sucha 
law. The able counsel who argued the cases cited from the Virginia Reports, if such 
arguments as these be worth any thing, must have been very inattentive to their 
clients? interest not to have urged them. But there remains the testimony of the 
witnesses who testified that it was generally believed that the slavery of Indians was 
tolerated and authorized by the French government. We have seen that the eviden- 
ces of the unwritten laws of England and Rome were the decisions of their Courts 
and the opinions of men learned in the laws, in the language of the civil lawyers, 
Responsa Pradentum. Tae opimons of such men, says Mr. Butler, were highly re- 
spected, but till they were rat.fiel by a judicial decision, they had no other weight 
than what they derived fom the degree of public estimation in which the persons 
who delivere | thei were held, the weakest evidence of the law hitherto recognized 
by law writers 5 but here we have the evidence of nameless witnesses mostly, and it 
is not even pretended that those who are named have any claims to law knowledge. 
Asa blind man would not be received to testify concerning colors to a jury.or a deaf 
man concerning sound, so it seems reasonable that those who manifest by their dis- 
course an utter ignorance of law, should not be received to prove it before a Coumt 
of law. It sees to be a wise rule to receive no lower evidence of the law than the 
treatises of the learned sages of the profession, or in the language of the civilians, 
“Responsa Prudentum.” Such evidence of the general law of the land was, proba- 
bly, never betore the case of Seville and Chretian, offered in a Court of law, and had 
not the consequences of the decision in this cause been very important, it would not 
(553) have been deemd inaterial to bestow so much attention on this matter. In 
the case of Seville and Chretian, we are also told that Governor OReilly, on taking 
possession of the colony in 17€9, discovered that a considerable number of Indians 
were held in s!avery by the French colonists. “ This he declared by a proclamation 
to be contray to the wise and pious laws of Spain, but by the same instrument he 
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confirmed the inhabitants in the possession of such Indian slaves until the pleasure 
of the King in this respect could be known. Here then, it is said, is an excellent 
recognition of the right of the possessors to hold their Indian slaves until the legisla- 
tive will of the monarch should deprive them of it. In conformity with this opinion 
of Governor O'Reilly, it is said, is a decree of the Baron de Carondelet, twenty-five 
years after, in 1794, by which he orders Alexis and David to retnrn to and abide 
with their owners until the Royal will was expressed to the contrary.” 

By the law of nations, the inhabitants of a ceded, and even of a conquered province, 


‘retain thetr ancient municipal regulations, until they are abrogated by some act of the 


new Sovere * and their property, too, until they forfeit it by some criminal act. 
If the French colonists had, under the French rule, a right to hold the Indi- 





ans in slavery, they could not by the subseqnent introduction of the laws of Spain 


be deprived of that right, and it would be unreasonable to suppose that any King of 


Spain who has sat on the Throne for the last three hundred years, would so far dis- 


regard public opinion as to attempt to give his laws a retrospective effect. If the 
Governor intended by his proclamation to quiet them on their claims, he did a very 
weak act in te!ling them that they held their Indian slaves in violation of the laws 
of | in. For most certainly if they derived from the government of France n 
right to hold the Indians in sla , he had no power to dispense with the laws o/ 
Spain which prohibited Indian very. 

For more than two hundred years previons to that time, by the famous regniations 


(564) of Charles V. of which mention is made of the case of Seville and Chretiat 


Dr. Robertson says the high pretensions of the conquerors of the new world, wh 
considered its inhabitants as slaves, to whose se¢ vice they had acquired a full right o/ 
roperty, were finally abrogated. From that period to the pres nt time, Indians hay 
been respected as free men and entitled to the ] rivilege of subjects. The historiar 


tells us also, that all laws and ordinances relative to the police and government of 


the colonies, originated in the Royal Council of the Indies, and must be approved o! 


1 } } +} 


by two-thirds of the members before they are issued in the name of the King. T 


that Council, each person employed in America. from the Viceroy downwards, 18 ac- 


countable. It reviews their ce ict, rewards their services, and inflicts the punish- 
ment due their malversasions: see Rob. Hist. America, B. 8. From the copy of this 
proclamation furnished by the counsel of the appellee, dated 7th Dec. 1769, it ap- 
pears that the Governor forbade any pr 1 whatever to acquire any property in any 


Indian whatever. We find in it these remarkable words: “It is also ordained that 


the actual proprietors of said Indian slaves shall not dispose of those whom they 


t 


hold, in any manner whatsoever, unless it be to give them their freedom. Awaiting 
the orders of his Majesty on this subject, we enjoin upon the said proprietors to ¢ 
and make their declaration at the office of the Recorder, by giving the name and the 
nation of said Indians, and the price at which the proprietors shall value them,” an¢ 
the commandants of the several districts are commended to make returns to the 
Clerk of the Cabildo at New Orleans, of all the Indians whose names shall be et- 
tered with the Recorders. O’Reilly probably intended to liberate them. He well 
knew that he had no authority to restrain the colonists from alienating property 
which they lawfully held when they came under the dominion of Spain. But 0” 
Reilly was removed. The Court of Madrid, we are told, secretly disapproved the 
acts of outrage which he committed on taking possession of the colony. Six ol 
the principal colonists had by his order been executed for their opposition to bis 
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(365) landing. Marbois hist. 138. Had not OReilly been removed from office, it 
is probable the will of the Monarch would have been made known to them in such 
manner as it is usually made known in civilized countries, not by a new law to make 
S that unlawful which was before lawful, but through a ministerial officer to summon 
the holders of those Indian slaves to appear before some ju*‘>‘al tribunal, to show by 
what authority they were held in bondage. It is in no part of the proclamation in- 
timated that the colonists should be confirmed in the possession of such Indian slaves 
itil the pleasure of the King in this respect could be known. But they were com- 
uded in the most positive manner, not to dispose of those whom they held in any 
auner Whatsoever, unless it be to give them their freedom. 





How this command not to dispose of their slaves in any manner whatsoever, un- 
sit be to give them their freedom, could be construed into an express recognition 
y the Governor, of their right to hold their Indian slaves until the legislative will of 
Monarch should deprive them of it, it is not easy to perceive. Again, who in 

u days makes laws to deprive subjects of their property? ‘To make this con- 
tion plansible, we were told in the argument of this cause, that although by the 
nations, the laws of a ceded province remained in force under the new rulers, 

ie laws by which the province was governed might afterwards be changed, and 


its taken away; that the Spanish government was a despotism, and not 


spect the rights of property in the subject. ‘That the government of 
spotic, is perhaps what no writer of the laws of nations, or even historian 


et ventured to assert. We have seen on the authority of Dr. Robertson, 

iws and ordinances relative to the government and police of the colonies, 

in the Royal Council of the Indies, and must be approved of by two-thirds 

ibers before they are issued in the name of the King. To deprive a man 

ity, is the act either of a Court of law acting in obedience to the law, 

i trespasser, or the act of a robber, and not a legislative act. In the com- 

ement of the sixteenth century, the son of Columbus sued Ferdinand the 

verfal and unprincipled King who has sat on the throne of Spain for the last 
turies, in his own Court, and obtained a judgment against him ona contract 

ie King and his father, and also obtained what was due him. It cannot be 

i two hundred and sixty years after, when Europe is so much more enlight- 
thirds of the Royal Council of the Indies would be so regardless of the 

ivate persons and of the law of nations, as to approve of a law, the effect 

would be to deprive their fellow-subjects by its retrospective action, of 
which they held under their ancient laws. Believing then that O’Reilly, as 
Governor of Louisiana, had no legislative power, and that the Crown of 

ild neither on the one hand so far change the regulations of Charles the V 

the inhabitants a right of property in the Indians which they had not de- 

| the laws of France, nor on the other so far violate its faith as to deprive 
ubjects of property which was lawfully acquired under their former govern- 
1>pears to us to be a forced construction of O’Reilly’s proclamation to sup- 

at when he commanded the actual proprietors of Indian slaves not to dispose 
‘hen in any manner whatsoever, unless it be to give them their freedom, that he 
y designed to recognize “ the right of the possessors to hold their Indian slaves, 

‘il the legislative will of the Monarch should deprive them of it.”? The most proba- 
Coustruction of that proclamation seems to be, that O'Reilly, well knowing the 
‘oLists derived no right from the laws of France to hold the Indians in bondage, 
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intended by a strict jucicial investigation to ascertain those persons who were so held 


and therefore his orders were given that no proprietor should dispose of them, except 


to give them their freedom, and that an exact account of each should be taken and 





reported to the Clerk of the Cabildo, in ordet that he might have the means of mak- 


ing the proprietors liable for the safe deliverance of the Indians. The decree of the 
Baron de Carondelet remains to be considered. By this decree we are told that he 

(567) twenty-five years after (the proclamation of O’Reilly,) © in 1794, ocered tw 

: Indians, Alexis id David, to return to and abide with their own , until the Roya! 

i will was expressed to the contrary.” Nothing of the character of a licial deci- 
? 


sion Is seen here. It is well known that legal proceedings in thos utries in whi 





the civil law prevails, are mo forinal than among us where the mode ol proceeding 
is conformable to the principles of the common law. Had these persous sued { 
their freed t becal the ty o urt { {} { free 
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votes many pages of the third volume of his history to demonstrate what interest t 
Crown bran leit in inaintaining a good understanding with the various tribe 
b 
and indeed what history of the French settlements in America can we read without 
rt } : +} : +} } 
' learning the same thing? As in Spain there was a Royal Council of the Indies, s 






in France there was a company of the Indies formed in 1723. The Duke of Orleans 





was declared its Governor. Its privileges embraced Asia, Africa and America. | 






; the deliberations of this association, composed of great noblemen and merchants 
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hina, the Factories of Senegal and Barbary, the West Indies, and Canad 





India, ¢ 
were, in turn, brought into view. Louisiana holds a principal place in these discus- 






sions. See Marbois, pp. 115 and 116. The French government did not then ente! 






on the business of founding a great and powerful colony in Louisiana without a plan. 
A part of that plan as has been belore said, on the authority of the same author, wat 
to civilize the Indians. In a subsequent page (122) he tells us that in 1748, the l- 
dians were beginning to recover from the hatred with which the French government 
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had momentarily inspired them. The missionaries exerted themselves to make them 
christians, and labored with an admirable zeal to make them more humane. The 
Governors distributed to them cattle and instruments of tillage. It is true that those 
benevolent cares did not produce the desired effect, but the natives were grateful for 
them and the French were then able to scatter themselves among them without ap- 


prehension. They sometimes married Indian women, and were then incorporated 


into their tribes. The same author says, in another pari of his work, (p. 136,) the 
Louisianians rendered an honorable homage to the memory of the Governor D’ Aba- 
die, Whose death was occasioned by the grief he felt when he was instructed to make 
known the cession of the colony to Spain. The eulogy states that the Governor se- 
verely repressed the excesses of masters towards their slaves, that the Indians were 
ilso protected against every kind of oppression. Speaking of the provisions made 
(569) for them in the treaty of cession to the United States, the author says (p. 293) 
“the character of the Indians was well known to the negotiators. The efforts that 

ad been, and the expenses that have been incurred for three centuries, have not 
elected any change in the habits of the tribes; but they obstinately avoid civiliza- 
tion. These tribes, always children, require to be paternally governed, they pre- 

ed the French to other nations, and willingly adopted them into their tribes.” 

Though they were ready to use freely whatever in our huts or houses suited their 

venience, or to appropriate it to themselves, they were submissive to our orders. 
They were well inclined to render us services, and even as warriors to unite their 
ims to ours.” The case of Seville and Chretian was relied on, not only because the 
ecision was made by the highest Court of judicature in the State, and because the 
Judges were persons of great legal acquirements, but because of the peculiar advan- 


vs they enjoyed in the place where their sessions were held to acquire an accurate 


»of the laws of France and of the decisions of the Courts of Spain ; 

‘omes it then, that we have not a more accurate account of this decree (so 

lled) of the Governor Carondelet, concerning David and Alexis? Orif there were 
ttempt made to ascertain the will of the King on that subject, (as the Governor 
intimate there would be,) how does it happen that we hear nothing of a 

cision of the Royal Council of the Indies, in which Court alone the King is sup- 
to be present? and that presence too is as much a fiction of law, as the pres- 

of a King of England in his Court of King’s bench. If it be said that it was 
iness of the party against whom the decision was made to take, and prosecute 

e appeal, then it may be answered that it was no judicial decision for the Governor 

to order them to return to and abide with their foriner owners, until the Royal will 
s expressed to the contrary. For if the order or decree (as it is called) be any 
else than an indirect denial of justice, it means that he intended to relieve them 

t the trouble of prosecuting their appeal. It has been sufficiently demonstrated to 
7) be inconsistent with the general practice of the European powers to suffer 
ir subjects to enslave the natives of America; and it has also been shown that the 
Niecy of the Crown of France repels the idea that such a practice ever was con- 
emplated by it. A French subject then, never could have enslaved an Indian, but 
the express permission of his sovereign. We have seen that the register of the 
onial regulations is now in existence in France, and if any such permission ever 
was granted, it isthe duty of the person claiming the right to establish it by produc- 
ing some better evidence than the conjectures of unknown persons who seem never 


to have entertained an idea of any other law than the arbitrary and capricious will of 
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the petty magistrate of the little village where chance had located him. Tayon, the 
person who held the appellant’s maternal ancestor in slavery at the time of the pub- 
lication of the proclamation, according to the testimony of his daughter, having seen 
the proclamation, said that she would be free at his death. Another witness stated 
that he heard Tayon declare that she was free, and that she staid with him of her 
own accord. And the appellee’s counsel took the trouble to bring in the register of 
Indian slaves made at Fort Chartres in obedience to an order made in the proclamation, 
by which it appeared that Tayon, then residing at that place, had not registered this 
woman. Whence it must necessarily be concluded that he did not regard her as his 


Indian slave, and that he declined registering her name, &c., as required by the proc- 


famation under pretence that she never had been held in slavery. Were we disposed 
to multiply words, it might be easy to cite evidence from the depositions in this 
cause, that Indians never were considered slaves under the French government, aud 
those witnesses too perliaps not more unlearned in the law, than those who depose: 
otherwise. Indeed one of the appellee’s own witnesses, one too whose respecta- 
bility and intelligence was well known in St. Louis, and who would not lose by a 
comparison with any of the ancient inhabitants found here by the American govern- 
(571) ment in March, 1804, (for the Court may travel out of arecord to inquire after 
the value and credit of a legal authority,) this witness testified that the Spanish go- 
vernment declared Marie Louise, an Indian woman residing in the family of sai 
Tayon, free, and that many Indi remained with their masters after they were s 
declared. This witness believed that the maternal ancestor of the appellant was a 
negro woman, and therefore remained a slave. But we know that the Spanish gi 
vernment declared none free. The Governor O’Reilly’s proclamation was the only 
ublic act; those who knew they bad no right to hold Indians in slavery, might we 
1iss them as by the proclamation they were allowed to do, and thus avoid a jud:- 
ial investigation in which they had nothing to gain and by which they might lose 
» that if we were to resort to such loose evidence of the law as the testimony ¢ 

witnesses who know nothing but by common rumor, the appellee gains nothing. Bu 
perhaps too much has already been said on this subject. The decision of this caus 
is, however, important in its consequences, and in deciding contrary to the opinion o 
the highest Court of judicature of a sister State, we have the misfortune not to! 
able to concur all in the same opinion. 

li is the opinion of a majority of this Court, that the Circuit Court erred in giving 
to the jury the first and third instructions above mentioned. The majority of the 
Court is further of opinion that the Circuit Court erred in so much of the second it- 
struction as related to the descendants of an Indian woman in the maternal line ; that 
is to say, the Circuit Court erred in instructing the jury that if they found the mi 
ternal ancestor of the plaintiff was arn Indian woman, and that she was held as a slave 
in the province of Louisiana while it was held by the French, she and her descent: 
ants ought to be taken by the jury to have been lawfully slaves. In the second in- 
struction there is no other error committed. For the reasons aforesaid, the judgment 
ef the Circuit Court is reversed. This cause was first argued hefore this Court # 
the May term of the year 1828. This Court being then composed of two Judges 
only, the decision of the Circuit Court was affirmed by a division in opinion of the 
(572) two Judges then sitting: at the October term of the year 1833, the parties b) 
their counsel appeared in this Court, and mutually agreed that the judgment in this 
cause before rendered in this Court should be set aside, and that it should be agail 
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argued before the Court, consisting of all the Judges. The judgment of the Circuit 
Court being now reversed, two of the Judges concurring in opinion, the cause is 
remanded to that Court, and it is required to proceed therein in conformity with this 


opinion. 


Wasu, d., dissenting. 


I dissent from the foregoing opinion of the court. The re-argument, with further 
research and reflection have but served to confirm the opinion I entertained on the 
first hearing of this cause. Ishall not attempt a minute examination of the various 
juestions which have been raised ; the statement of them is full in the opinion de- 
livered, and I will content myself with the outlines of the views then taken and 
which now lead meto a different conclusion from that to which the Court have come. 

om the most authentic histories, sacred and profane, ancient and modern, we learn 
that slavery in a more or less absolute state, has existed in all ages and nations since 
he deluge. That no condition, color, age or sex has ever been considered exempt 
(rom “the bitter curse.” That whilst the treatment and condition of slaves have 
been very different in different nations at the same period, and in the same nation at 

erent periods of its existence, varying according to notions of policy or of natu- 

il rights; yet, that slaves have been always esteemed, and are at this day esteemed, 

¢ proper goods or property of their masters or owners, and to be sold, exchanged 

bartered, as merchandize or other property, real or personal. It would be equally 
ificult and unprofitable to attempt to trace the origin of slavery, as to the time or 
inner of its introduction among the different nations of the earth. In looking to 
civil law (from which France and Spain derive their system of jurisprudence, ) 
ve find it asserted by Justinian 1,155 that ‘“Jure gentium servi nostri sunt, qui ab 

73) hostibus capiunter,” this was doubtless the most fruitful origin of slavery. It 

s regarded as the settled law of nations, that prisoners of war should be reduced 

the condition of slaves. It was so practised upon by the Jews, Egyptians, Assy- 

ins, Greeks and Romans—was so recognized and practised upon by the nations 
vho overturned the Roman empire, and has been so recognized and practised upon 

, ost if not by all of the nations of modern Europe. To say that nature, enlight- 

ed humanity and the pure principles of christianity, cry out against slavery, is to 

ik not only without authority, but directly in the face of authority. Greece and 

ome at the periods of their greatest Iearning and refinement, when at the height of 

their power and splendor, were then most remarkable for the number of their slaves 

| for the absolute dominion claimed and exercised over them. It is out and out, 
trom beginning to end, a pure question of power, individually, all men have equal 
ights to life, liberty and property. In communities or Governments, mere brute 
torce or the physical strength of the majority as it is called, abridges or annihilates 
these rights at pleasure. what the despot or the despotic will of the majority, through 
any other medium, decrees or permits, becomes the law of the land, and cannot be 
resisted upon any other principle than that of rebellion, which assumes that the ma- 
jority have, or soon will, or ought to revoke or change their decree, &c. Every in- 
dependent nation or organized community judges for itself, and its judgment is final 
between those who belong to the nation or community and cannot be interfered with 
by others, without affording just cause of war, if the injured party may choose to 
think itself able to redress the wrong — way. In monarchical governments the 

































5 
Bist 
ft) 
i 
tet 
| 
| 
| 
i 
§ 
? 
; 
by 
, 
’ 
+ 34 
i 











SUPREME COURT OF MISSOURI. 


Marguerite v. Chouteau. 


will of the monarch or of the majority is to be collected from what is permitted or 
tolerated, rather than from any express orders or decress. 

It is also a principle of the civil law, that slavery may begin by a voluntary sw- 
render of liberty; and that by the law of nature, children born of parents who are 
de facto slaves become ipso facto slaves themselves, “quia nascuntur servi” among 
(574) the Greeks and Romans from whom we borrow much of our boasted learning 
and refinement, a debtor unable to pay his debts, became the slave of his creditor; 
and criminals were sold to slavery or condemned to the oar. The Germans accord 
ing to Tacitus, were so addicted to gaming, that when they parted with every thin; 

ise, they would often stake their liberty and their persons 3 and the losers would b 


1e Winners and be sold or exchanged away in con 


} 


me the voluntary slaves of tl 
merce like other merchandize or property. I shall not attempt to note the great ir 
provement made in modern times in these matters. It is certain that France a 


Spain have both asserted the right to enslave and hold in slavery. The property i 
a slave is to be placed upon the same footing, and to be lost, acquired or enjoyed, 
subject only to such inunicipal laws or regulations, as each nation may provide « 


rescribe for itself. ‘Lhe capture of the Iroquois chiefs by the French in Canad 
e Raynal 48, and their reduction to slavery and the massacre in 1720, of the great 
part of the Natchez nation and reduction of the residue to slavery, were as distinct 
the acts of the French Government as if a royal proclamation had preceded or 
proved the deed. Tie evidence derived from the old archives of the country- 
he registers of baptisms and burials—the records of voluntary sales, and of tl 
sales and distributions made of the estates of intestates, with the clear and px 
\ testimony of witnesses sworn in this cause, exhibit beyond doubt or ques 
; f Indian slavery. com Sn a ae liest_ settlement 
» Humerous ¢ ol Indian slavery, cOIMMencing with the earliest settleme 
of the colony, and continuing after the period when the Spaniards assumed t! 


vernment in 1769. The proclamation of O’Reilly, at the time the governmer 
was assumed by the Spaniards in 1769, and the decree of the Baron de Carond 
t, in 1794, are proof to the same effect, and show expressly that the existe 
known to, but tolerated by the Span 


Chretian, cited from 3rd Martin’s Repori 





the question, as I think, upon its t 

ground, itis ciear irom the testimony in the cause, that the grandmother « 

ie plaintitf was a woman of the Natchez tribe of Indians, taken a prisoner at t! 
I] 

time that nation was massacred, captured and exterminated by Perier in 1730. D 


Pratz and Marbois both state that the Natchez had acted in a manner so savage a 


perfidious as to make it necessary, in the estimation of the French General, Perier 
to exterminate them. They had indiscriminately murdered or reduced to slave} 
such of the French as fell into their hands, and upon the settled principles of the law 
of nations, might have been all put to the sword or rightfully reduced to slavery 
The laws of nations, however, have never been regarded as applicable to the India! 
tribes or nations of this continent. With them the general practice in war is to give 
no quarter, and whenever prisoners are taken they become the individual property 0! 
those who capture them, and are either sold, adopted into their families, or held ® 
their mercy. 

All of the Natchez nation then, who were not put to death but were captured, 
were therefore rightly reduced to slavery. Du Pratz informs us that those who e 


caped the massacre, (with the exception of a few who fled to the Chickasaws,) we! 
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all made slaves, and ‘that shortly afterwards those slaves were embarked for the 
island of St. Domingo, in order that the nation should beceme extinct in the colony ;” 
much stress has been laid on this statement of Du Pratz for two purposes, first, as 
evidencing a determination on the part of the French Government not to enslave In- 
dians in the province of Louisiana, and second, to show that the maternal ancestor 
f the plaintiff could not have been one of those captured and enslaved. ‘The main 


n 


bject of the historian was to state the fact that the Natchez nation was exterminated 
ind the causes which led to it, and it was not so material to state the precise means or 
manner of doing the thing. If such were not the case, however, the evidence in the 
ise is abundant to show, that the historical account of the matter as given by Du 
atz is not accurate, and that the maternal ancestor of the plaintiff was one of thos 


iptured at the time of the massacre, and was not sent to St. Domingo, or if so, was 
76) brought back and held in slavery in the province of Louisiana. Independent 
the direct proofin the cause, the account given by Marbois in his history of Lou 
na, of the destruction of the Natchez nation, is well calculated to sustain this 
iew, he says, p. 119, “the Governor of the colony conceived that the insurrectior 
if the Natchez) required that a great example should be made ; and the tribe wa 
‘terminated with the exception of a few families who escaped the general massa 
» and were protected by the neighboring tribes. From time immemorial, the 
tehez had been governed by a family of chiefs whom they believed to be the chil 


of the Sun. General Perier, the commanding officer, had them all carried away 
il transported to Cape Francois—the most important.member of the dynasty died 

ere a few months after his arrival. The other Suns were maintained by the com- 
pany for the moderate sum of 1,888 livres 7 sous. The company applied to M. Mau 
pas to defray this expense. On the 22d April, 1731, the Minister wrote to the di 
tors as follows: ‘Iam not aware that there is any other course to adopt in this 


er than to order the survivors of these two Indian families to be sold or sent back 
) Louisiana.’ The registers of the company contain the following resolution: ‘I! 
is resolved, to order the sale of the survivors of the said two families of Natchez 
13.27? Here the minister, whose duty it was to make known the will of the 
> to whon 


v t 


Sovereign, suggests the propriety of selling the Indians, and the company 


the colony had been transferred by letters patent, and who had charge of its sett 


ment and government, in accordance with the suggestion, proceeded to sell the sui 
vivors as slaves. What recognition could be more full and explicit? The slavery 
this particular case was expressly sanctioned and legalized, and it need not be con 
tended that the general practice or policy of the French in the American Colonies 
was to enslave the Indians; yet it seems to me that the proof is sufficient to estab 
lish such practice and that too, with the full and clear knowledge and recognition of 
the Government. To regard the question then, as one to be settled by the laws 
(577) which were in force prior to 1769, when Spain took possession of Louisiana, 
can feel no doubt, and the practice is shown to have been pursued and recognized 
by the Spaniards, under neither of the governments that have preceded us, could the 
plaintiff have asserted successfully her claim to freedom. As property held and en- 
joyed by the permission and consent of the French and Spanish governments, it is 
contended, and I think rightly, that the owners of such Indian slaves, are secured 
and protected as well by the law of nations as by the express stipulations of the 


treaty of cession to the United States. 
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WILSON v. TIERNAN. 


A justice of the Peace cannot issue a Sci. Fa. on a judgment obtained before anoth- 
er justice, to show cause why execution should not issue. 


ERROR from the Washington Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


Tiernan, the defendant in error, made application to the Circuit Court for a writ of 
prohibition to be directed to one John Trimble, a Justice of the Peace for the Coun- 
ty of Washington, commanding him to forbear issuing an execution on a certain 
judgment rendered by him against said Tiernan, in favor of said Wilson, which was 
granted accordingly ; to the granting of which writ Wilson objected and excepted 
to the opinion of the Court, and now seeks to reverse the same in this Court. The 
facts as they are stated in the bill ef exceptions are, that on the 13th of November, 
1824, Wilson obtained judgment against Tiernan before George McGahan, a Justice 
of the Peace for the County of St. Francois, for the sum of $13 92. Afterwards in 
July, 1825, upon a transcript of said judgment, Wilson sued Tiernan before Henry 
Shurlds, a Justice of the Peace for Washington County, and had judgment and ex- 
ecution, on which a part of the money was made. And again in November, 1833, 
(578) Wilson obtained a second transcript of the judgment from the docket of Jus- 
tice McGahan, and on this transcript last obtained, the aforesaid Justice Trimble is- 
sued a scire facias against the defendant in error, to show cause why execution should 
not issue against him, and on the failure of the defendant to show cause, said Justice 
awarded execution for the debt specified in the transcript with interest and costs ; and 
to prevent the Justice from issuing execution accordingly, Tiernan applied to the 
Circuit Court for the writ of prohibition as aforesaid.. For the plaintiff in error it is 
insisted, that the Justiceof the Peace had jurisdiction of the subject matter and that 
the Circuit Court had no power to grant the prohibition. Other points have been 
raised on both sides, but this is the only question that we deem material to consider, 
and on this we think the law is clearly with the appellee. 

A stronger case for the exercise of the superintending control given by the Consti- 
tution (to the Circuit Courts over Justices of the Peace,) could hardly have occurred. 
The Justice might just as well have issued a death warrant as a scire facias against 
Tiernan, so faras the law is concerned. The process was utterly null and void and 
gave no jurisdiction either of the person or subject matter. The Circuit Court 
therefore, very properly restrained the Justice from proceeding farther, and its judg- 
ment is affirmed. 
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CAMPBELL AND Moore v. RvsseEtt. 


Itis not a good assignment of a breach of warranty that the land belonged to the 
United States at the time the warranty was made. 


ERROR to St. Louis Circuit Court. 
Tompkins, J., delivered the opinion of the Court. 


Campbell and Moore, executors of James Byrnside, brought their action of cove- 
(579) nant in the Circuit Court against Russell, and judgment being there given 
against them, they bring their cause into this Court to reverse the judgment. Rus- 
sell, by his deed, sold and conveyed to Byrnside, testator of the plaintiffs, four hun- 


dred arpens of land, and by said deed covenanted to warrant the title to said laid land 


against all claims, to Byrnside, his heirs and assigns. On this deed the executors 
bring their action, and among other breaches assign this, that the land sold as afore- 
said by Russell, belonged to the United States at the time when it was sold, and that 
the U. States had aliened that land to persons who had entered on it. ‘The defendant 
pleaded fifteen pleas, and the plaintiff demurred to the 3d, 10th, 11th, 12th and 15th. 
The defendant contends that the declaration is bad. The+third plea is non infregit 
conventionem, the tenth that the cause of action did not arise within ten years. Both 
these pleas are bad, The 11th and 12th pleas are in substance the same, to-wit: 
That the representatives of Byrnside assented to the entry of the persons to whom 
the United States aliened; both these pleas are believed to be good. The 15th plea 
is that Byrnside had by will devised the land to two ofhis sons. This pleais thought 
to be bad. The demurrers then, to the 3d, 10th and 15th pleas, were, we believe, 
righitly sustained, ana those to the 11th and 12th ought to-have been overruled. 

It being our opinion that it is not a sufficient assignment of the breach of warranty 
that the land at the time of the execution of the deed belonged to the United States, 
and that there are other breaches in the declaration well assigned, and the judgment 
of the Circuit Court against the plaintiffs being general, its judgment is therefore re~ 
versed, the cause is remanded, 
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(580) BAILEY, ADMINISTRATOR, &¢., v. ORMSBY. 


1. After the Court has on motion of a party excluded written evidence from a jury, 
that party has no right to submit it to the jury and then to require the Court to 
exclude it a second time. 


2, It is error for a Court to tell a jury to find as they think proper upon the evidence, 
(Note a.) 


3. An administrator may sue under the act to simplify proceedings at law. 


APPEAL from Pulaski Circuit Court. 


Tompkins J., delivered the opinion of the Court. 


Baily sued Ormsby in the Circuit Court and now appeals to this Court to revers 
the judgment given for him in that Court. This action was commenced under the 
act simplifying proceedings at law. The petition is as follows: Abraham R. Bailey, 
administrator of the estate of John Sullens, deceased; plaintiff states that he hold 
a note on the defendant, Henry IF’. Ormsby, in substance as followeth : On or befor: 
the first day of March, 1833, | promise to pay John Sullens forty-two thousand thre: 
hundred and thirty-three and two-thirds feet of merchantable inch and a quarter 


pine plank, witness my hand this 18th Feb., 1830, (signed). Yet the said debt re- 
mains unpaid, wherefore he prays judgment for his debt, and damages for the deten- 
tion thereof, together with costs, and the said plaintiff brings here into Court his 
letters of administration upon the estate of the said John Sullens, deceased. Th 
defendant pleaded the general issue and payment. Issues were made up on both 
pleas, and on the finding of the jury, a judgment was rendered in favor of the plain- 
tiff for $42 88. The testimony saved is, that the plank was worth senty-five cents 
per hundred, and that a demand was proved. The defendant then proved that before 
the death of Sullens a settlement took place between him and the deceased ; the wit- 
ness stated that it was at the house of the defendant, in Gasconade county, and that 
he understood that Sullens held a note or notes of the defendant to a considerable 
amount, that the same were at the house of Sullens, and that the defendant paid Sullens, 
(581) at that time, three hundred or three hundred and fifty dollars, which was to be 
credited on the said note or notes, by Sullens on his arrival at home. The witness 
understood from the conversation of Sullens and Ormsby at the same time, that by 
previous agreement betwixt the parties, the defendant had taken up certain promis- 
sory notes executed by said Sullens to different individuals, and that the notes so taker 
up constituted the said payment, and that it was in consideration “of said Ormsby 
having purchased said notes, that the said Sullens then and there agreed to make an¢ 
vive the credit as aforesaid.” The defendant then offered in evidence certain notes, 
but failing to prove that they were the same spoken of by the witness before men- 
tioned, the Ceurt on motion of the plaintiff’s counsel excluded them. The jury re- 
tired to consider of their verdict, and after some time returned into Court with a ver- 
dict of three hundred dollars for the defendant, which they explained to mean that 
the defendant was entitled to a credit on the note sued on for that amount, on account 
of the notes offered in evidence as aforesaid. The plaintiff’s counsel, observing that 
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those notes did not amount to three hundred dollars, requested that they might be 


‘sent with the jury to give credit from,” which the counsel for the defendant con- 
sented to. The plaintiff then moved the Court to instruct the jury that they could 


llow the defendant no credit on account of the said last mentioned notes so sent out 
ththem. The Court refused to give the instruction, and instructed the jury to find 
they thought right upon the evidence. The refusal of the Court to give the in- 
ction prayed and the instruction given by the Court were excepted to, and the 
tiff moved for a new trial, assigning for cause that the verdict was against the 
ction of the Court, and that the Court mis-instructed the jury. It is assigned 

yr, that the Court refused to grant the new trial. The testimony of the defend- 
\ined by the witness is, that he heard a conversation in the lifetime of the 

en him and the defendant, in which it was admitted by Sullens, the 

» defendant had taken up the amount, or thereabouts, of three hun- 

llars of notes executed by Sullens to different indi: iduals at his request, 

said he would give a credit on the defendant’s note when he arrived at 

that the notes 


in evidence to establish the amount of credit he claimed, were those which 


This was not done, and the defendant not being able to prove 


) promised a credit for, the Court excluded them from the jury, and very 


» plaintiff’s own fault to send them afterwards to the jury in order to as- 


» amount which the jury seemed determined to find against him. It is not 


receive any right the plaintiff’s counsel had to trouble the Court to give the 


struction to the jury a second time. It was his Own act te make th ruc- 
sary a second time, an act too for which there seems to have been no neces- 
the Court clearly committed error in instructing the jury to find as they 


} 


¢ 1 } . ne 
right upon the evidence. 


instruction the first instruction so correctly given, viz: not to rezard those 


evidence, was virtually withdrawn. | The plaintiff ought to have had a new 


lowed him, for the verdict was against the instruction first given, and the Court 

-instructed the jury in telling them to find as they thought right upon the 

ce; but it is contended that the judgment ought not to be reversed, although 

rinay have been committed by the Court. For the plaintiff had brought his ac- 

1 Wrong in this, that he sued as administrator and had not shown himself as ad- 

‘trator by authority of the State of Missouri, and that he had sued for plank, 

that it could hardly be intended for the Court to give a judgment against the 

lant for plank to be paid in kind. The form of the petition given in the statute, 

ly does not suit the case of a person suing as administrator. ‘The statute. 

ever, seems intended for general use, and it does not seem necessary to pursue 
form of the petition given in it, except when that form suits the cause. 

he language of the statute is, “ purporting as follows.” No reason is seen why 

3) with proper averments the petition might not be adaptea to the case of an ad- 

nistrator suing, nor is it seen why the administrator, should his cause be remand- 

', might not amend and rectify all the defects of the petition as they now exist. 

Chis Court, then, being of opinion that the Circuit Court committed error in not al- 

lowing a new trial, reverse its judgment, and remand the cause for further proceed- 

ings in conformity with this opinion. 


(a) See Barker v. Pool, 6 Mo. R., p. 260. 
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CARTER v. BLANKENSHIP. 


In an action of assumpsit—plea set-off—replication thereto that the plaintiff did not 
owe, &c.—finding of the jury thereon, “ that the plaintiff did not undertake and 
promise, &c.”? The informality of the finding is not error. 


APPEAL from Pulaski Circuit Court. 
Pompxins, J., delivered the opinion of the Court. 


This was an action of assumpsit brought by Blankenship against Carter, in which 
there was a judgment for Blankenship, to reverse which Carter prosecutes this ap- 
peal. The declaration contains nine counts, all of them stating that the appellee 
sold to the appellant an improvement on public land; for which it is alledged in the 
first count, that the appellant promises to deliver to the appellee four rafts of plank; 
in the others, that he promised to deliver four rafts of plank with the privilege of 
substituting a horse for one of the I 5 the pleas are non-assumpsit and set-off repli- 
cation, &c. The jury found that the defendant did undertake and promise in man- 
nerand form, &c., and that the plaintiff did not undertake and promise, &c. On the 


trial the plaintiff proved the sale of the improvement to the defendant, and that the 


defendant promised to deliver to him four rafts of plank valued at $400, reserving to 

himself the privilege of paying a horse instead of one of the rafts of plank; the 

iefendant proved a tender of the horse and a refusal by the plaintiff; the defendant 
F 


384) offered too to read in evidence a transcript of the record of a suit in the Craw- 


ford Circuit Court, for the purpose of showing a former recovery for the same cause 


‘tion. This transcript was rejected by the Court, and this rejection being ex- 


od to, is assigned for error. The cause of action set out in the third count of 
the declaration in the record, the transcript of which was offered in evidence, is the 


‘ ‘ ¢ ‘ ; 
ime as itnhat set oul 


v + 


in the first count of the declaration in the cause now before this 
Court. The pleas filed in the cause, the transcript of which was offered in evi- 
dence were, 

First. Non-assumpsit, on which issue was taken. 

Second. Payment, which was traversed and issue joined. 

Third. A plea of set-off and issue joined. 

[he jury found that the plaintiff was indebted to the defendant in the sum of 
$32 75; the other issues were not found, and no judgment was entered on the find- 
ing of the jury. Had the jury found the issues joined on the first and second pleas 
tor the defendant, the question might have been raised whether a verdict on which 
no judgment is rendered, might be given in evidence between the same parties in an- 
other cause to bar the second action. The transcript offered in evidence, then seems 
to have been rejected with propriety ; for nothing is found on it that can have any 
bearing on this cause in favor of the defendant. It seems to be altogether irrelevant. 

It was also assigned for error, that the issue taken on the second plea was not 
found. The second plea was, as has been stated, a plea of set-off, to which the 
plaintiff replied he did not owe, &c. The action was in form assumpsit. The 
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matters pleaded as a set-off might have been declared for in assumpsit. The under- 
taking and promising is the legal conclusion drawn from the indebtedness of the 
party indebted. The objection to the finding of the jury, viz: that the plaintiff did 
not undertake and promise, &c., seems to be merely a formal objection. We are 
therefore of opinion that there is no error either in the rejection of the transcript 
offered in evidence, nor in the finding of the jury on the issue made on the second 
plea. We therefore are of opinion that the judgment of the Circuit Court ought to 
be affirmed, and it is accordingly affirmed. 





585) LABERGE v. McCAUSLAND, ADM’R. 


1. An administrator with the will annexed may sue for a breach of covenant made 
to the testator toconvey land. 


2. Such administrator ought in his declaration to state a request made to the cove- 
nantor tu convey the land to the individual person or persons to whom it belongs, 
whether it be devised or descend to the heir at law. (Note a.) 


ERROR to St. Louis Circuit Court. 


Tompkins, J., delivered the opinion of the Court. 


McCausland, administrator of Christopher M. Price, sued Laberge in the Circuit 
Court, and there had judgment by default. To reverse that judgment, Laberge prose- 
utes this writ of error. It is stated in the declaration that Joseph Laberge by his 
leed covenanted and promised that he and Salla his wife, should and would at any 
time thereafter, when thereunto requested, make, sign, seal and deliver to the said 
Price or to his heirs or assigns, or to such other persons as he or they might request, 
a good general warranty deed, in fee simple, for a certain tract or parcel of land, &c.; 
and it is assigned as a breach of the covenant, that Price being dead, the administra- 
tor requested Laberge to make to Price’s legal representatives, a deed such as is set 
out in the covenant, and to cause the same to be executed by his wife. It is assigned 
for error, that the declaration is bad, and that the administrator had no right of action. 
Our statute (see Revised Code, p. 106, sec. 40) makes real estate subject to the pay- 
ment of the debts of the deceased. The 38th section of the act concerning execu- 
tors and administrators, authorizes the Probate Court to order the executor or ad- 
ministrator on applicatton of any person interested, to complete the payments on 
ands which the deceased in his life time may have purchased and not paid for, and 
provides that land thus acquired may be disposed of as other real estate of the de- 
ceased. Many persons may have an interest in the lands of an intestate under our 
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laws. Thence it becomes necessary as well as convenient, that some person should 
(586) be designated by the statute to take charge of them, and to sue and recover on 
contracts for the conveyance of such lands. No person can be better suited for that 
purpose than the administrator, whether the object be to obtain a conveyance, or 
damages for a breach of contract. We are inclined to think that the action was well 
brought by the administrator. But we are not of opinion that a sufficient request 
was stated in the declaration. 

The administrator with the will annexed, as in this case, ought to be able to point 
out to whom the land ought to be conveyed, whether it be devised or descend to the 
heir at law, and should have requested the defendant (appellant) to convey to the 
proper persons. It would seem too that it should have been stated in the declaration 
to whom the promise to make, Xc., the deed was made. Weare of opinion that the 
declaration is bad, and therefore the judgment is reversed aud the cause remanded to 
the Circuit Conrt, to be proceeded in conformably to this opinion. 


(a.) See Keatly v. McLaugherty, 4 Mo. R., p. 221. 





Myers v. MILyer. 


If one of the makers of a joint note reside in the State of New York at the time of 
making the note, the assignee Cannot maintain his action against the assignor be 
fore he sues the makers, unless he show that the suit would have been unavailing 
in New York. 


ERROR to St. Louis Circuit Court. 
Wasu, J., delivered the opinion of the Court. 


This was an action of assumpsit brought by Miller against Myers, inthe St. Louis 
Circuit Court, to recover the amount of a promissory note made by Peter W. and 
Robert McQueen, and endorsed by Myers. Peter McQueen lived in New York, and 
Robert in St. Louis, at the time the note wasgiven. They were partners in conduct- 
ing the business of a foundry in St. Louis, and it appeared that the firm in St. Louis 
( 587) had not effects in Missouri sufficient to satisfy the demands against it, but that 
the partner in New York had property, and that Robert had some property in Illi- 
nois, the value of which is not shown. On the trial in the Circuit Court the cause 
was referred to Auditors, and the Court instructed them that if the firm in St. Louis 
was so far insolvent that a suit in Missouri would be unavailing, the plaintiff was en- 

itled to recover against the endorser, although one of the makers of the note had 
Property in New York where he resided. Under this instruction the Auditors found 
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for the plaintiff, and judgment was entered up accordingly 3 to reverse which, Myers 
prosecutes his writ of error in this Court. Several questions have been raised ; the 
only one we shall consider, grows out of the instruction given by the Circuit Court 
to the Auditors, upon the above statement of facts. And it seems to us clear that 
the Court erred in giving this instruction. ‘The partners might have had no effects in 
Missouri, and yet have been rich. It seems that one of them resided in New York 
at the time the note was given, where he continued to reside in the possession of 
considerable property. 

The endorsee must be presumed to have known and trusted to the condition of the 
makers at the time it was endorsed, since he was required in the first instance to use 
due diligence to obtain the money of them before he could call upon the endorser. 
It should at least have been shown that the makers were insolvent and unable to pay 
their debts generally, or that suits prosecuted in New York and Missouri, where the 
makers resided at the time of making the note, and continued to reside when it be- 
ame due, would have been unavailing. The judgment-of the Circuit Court must 
herefore be reversed, with costs. 





Hay v. Dunky. 


ontracts entered into with negroes and mulattoes in [llinois, under the act of 1807 | 
are not rendered obligatory by the Constitution of that State. 


ON APPEAL from St. Louis Circuit Court. 


Wasu, J., delivered the opinion of the Court. 


This was an action brought by Dunky, the appellee, against Hay, the appellant, m 
the St. Louis Circuit Court, to recover her freedom. On the trial in the Circuit Court 
Dunky obtained a verdict and judgment, from which Hay appealed to this Court. 
The declaration is in common form under the statute authorizing suits to be instituted 
tor the trial of the right to freedom. The defendant pleaded three pleas. 

First. Not guilty. 

Second. That the plaintiff was a slave. 

And third. That the plaintiff was held to labor in the State of [llinois, and had 
escaped to Missouri at the time of the alledged trespass; with a special traverse in 
the two last pleas, of the plaintiff’s right to freedom. . 

{issues were joined on these pleas, and on the trial it was proved that the plaintiff, 
about the year 1811, was brought by the agent of William Morrison from the State 
of Virginia to Kaskaskias in the State of Illinois, and was held as a slave by Morri- 
son,in the Territory and State of Illinois. On the part of the defendant it was 
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proved, that the plaintiff was held in servitude in the State of Illinois, and that be- 
fore the commencement of this action, she came to this State without the consent of 
the person claiming her services in Illinois; and that before the commencement of 
this suit, the defendant arrested the plaintiff in Missouri, for the purpose of removing 
her to Illinois, as the agent of the person who claimed her services there, and that the 
defendant exercised over the plaintiff no other control in Missouri than was necessary 
for such removal. The defendant then gave in evidence a statute law of the Teri- 
tory of Illinois, passed on the 17th of September, 1807, being an act entitled “An 
(589) Act concerning the introduction of negroes and mulattoes into this Territory.” 
The first section of the act authorizes the owners or purchasers of slaves in any of 
the States or Territories of the United States, to bring them into Illinois. The second 
section provides, that ‘the owner or possessor of any negroes or mulattoes, as afore- 
said, and bringing the same into this Territory, shall within thirty days after such 
removal, go with the same before the Clerk of the Court of Common Pleas of the 
proper county, and in the preseuce of the said Clerk, the said owner or possesso! 
shall determine and agree to and with his or her negro or mullatto, upon the term of 
years which the said negro or mullatto will and shall serve his or her said owner o 
possessor, and the said Clerk is hereby authorized and required to make a record 
thereof in a book which he shall keep forthat purpose.” ‘The third section provides 
for the removal of such negro or mullatto as shall refuse to serve his or her owner as 
aforesaid, into any other State or Territory within sixty days after such refusal, &c 
The fifth section of the act provides, that where the negro or mulatto so introduced 
into the Territory as aforesaid, shall be under the age of fifteen years, it shall be law- 
ful for the owner or possessor to hold said negro or mulatto to service, the male until 
he shall arrive at the age of thirty-five, and the female to the age of thirty-two years. 
The sixth section provides, that “ any person removing any negro or mulatto into 
this Territory under the authority of the preceding sections, it shall be ineumbenton 
such person within thirty days thereafter, to register the name and age of such negrc 
or mulatto with the Clerk of the Court of Common Pleas, for the proper county.” 
The other sections provide penalties for neglect, &c., and need not be noticed. The 
defendant then gave in evidence a copy of the record of registry in Illinois, made u; 
in tabular form, and showing that the plaintiff, in November, 1811, (she being the: 
15 years old,) was indentured to William Morrison to serve forty years. Upon this 
state of facts, the Court instructed the jury that if they believed from the evidence, 
that the plaintiff in this cause was registered in the Territory of Llinois as an in- 
(590) dentured servant in the year 181i, in pursuance of the act of the Legislatur 
civen inevidence in this case, for a period not yet expired, and that she came into this 
State without the consent of the person claiming her services in Illinois, and that the 
defendant exercised no authority over her in this State, except what was necessary to 
remove her into Illinois, for the person claiming her services there, they must find for 
the defendant. The Court also instructed the jury, that the copy of the record 0! 
registry given in evidence in this case, establishes the agreement on the part of the 
plaintiff to serve William Morrison for the period in that copy mentioned, in pursu- 
ance of the lawsof the Territory of Illinois. The jury found a verdict for the plair- 
tiff, which the defendant moved to have set aside and a new trial granted, for the fal- 
lowing reasons: 

First. Because the verdict is against the evidence. 

Second. Because the verdict is without evidence. 
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Third. Because the verdict is against law. 

And fourth. Because the verdict is against the instructions of the Court. 

The motion for a new trial was overruled, and the opinion of the Court thereon 
excepted to, and is now assigned for error. 

For the appellant it is insisted, first, that the plaintiff was rightfully held to 
labor in the State of Illinois at the time of commencing this suit. In support 
of this position, the appellant’s counsel relies on the third section of the sixth 
article of the Illinois State Constitution, which provides, that “each and every 
person Who has been bound to service by contract or indenture in virtue of the 
laws of the Illinois Territory heretofore existing, and in conformity to the pro- 
visions of the same, without fraud or collusion, shall be held toa specific performance 
of their contracts or indentures; and such negroes and mulattoes as have Been regis- 
tered in conformity with the aforesaid laws, shall’serve out the time appointed by 
said laws, &c.”” And then it is insisted that if by the laws of Illinois, the plaintiff 
was held to labor there, she cannot be discharged in any other State into which she 
(591) escapes from IIMnois, and the counsel for the appellant cites the third clause of 
the 2d section of the 4th article of the Constitution of the United States, which pro- 
vides, that “no person held to service or labor in one State under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, be dis- 
charged from such service or labor; but shall be delivered'up on claim of the party 
(o whom such service or labor may be due:” and lastly, it is insisted that the copy 
of the record of registry given in evidence in this case, proves the fact that the plain- 

“? was held to service or labor in the State of Illinois, agreeably to the provisions 
( the above recited act of the Territorial Legislature of 1807, the proceedings under 
‘hich being effectual in Illinois, were according to the provisions of the Ist section 
{ the 4th article of the Constitution of the United States, and the 3d section of the 
0th chapter of the acts of Congress of 1804, to be regarded as of equal force and 
effect in Missouri, &c. On the other side it is insisted for the appellee, that the mo- 
tion fora new trial was properly overruled, because the first instruction given by the 
‘ourt was hypothetical, and left the jury free to: pass upon the validity of the de- 
ce set up in evidence, and the second ‘instruction given by the Court was, that the 
py of the registry offered was evidence of an agreement by the plaintiff to serve 

e defendant, not'that it was in conformity to any law of the Territory of Mlinois, 

imposed any obligation to serve by contract or indenture. 

Secondly. That the instructions given by the Court were both wrong, because the 

t of 1807 was in fraud and violation of the ordinance of 1787, and a regular inden- 
ture under it would have been null and void, and because the registry under the fraud- 
went act did not amount to a contract or indenture, as therein provided for. 

Thirdly. That the 6th articleof the Constitution of the State of Illinois, relied on 
by the appellant, does not apply to the case before the Court; or if it can be con- 
strued as applying to such a registry as was proved in this case, then, that this pro- 
vision of the Constitution is illegal and void, &c. The ordinance of 1787, above re- 
lerred to, provided in clear and express terms, that there should be neither slavery 
(992) nor involuntary servitude within the Territory ceded by Virginia to the United 
States, of which Illinois formed a part, and it is manifest that the act of the Territo-- 
tial Legislature of 1807, referred to, was in violation of that provision of the ordi- 
hance. It has been so decided by the Supreme Court of the State of: Illinois, and is 
4 matter conceded by the appellant’s counsel. : Indeed, it seems strange that amongst 
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sensible and honest men, any doubt could ever have arisen. Yet is contended that he 
the 6th art. of the Illinois constitution recognized the act of the Territorial Legisla- if tah 
iure of 1807, and legalized the qualified slavery or servitude provided for or imposed (594) 


re ee ne eT 


by that act. Upon principles of constitutional law, it may for the present be con- point 
ceded, that if such was the object of the convention in framing the article referred to, the ri 
the rights secured under it to the citizens of Illinois, cannot be defeated or legally in- tion ¢ 
terfered with, by the tribunals of any other State ; but that persons held to service force! 
or labor in Illinois, under the 6th art. of their constitution, and escaping into Mis- 180 
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souri, or any other State, ought to. be delivered up on claim of the party to whom intro 

such service or labor may be due. See 3d clause of the 2d sec. 4th art. of Const. U. are to 

S. This Court is prepared to go further on this point than the Supreme Court of Il- pointe 

linois have gone, and we hold that it was competent for the convention in forming a we of 

State Government for Illinois, not only to have legalized the act of the ‘Territorial ind t 

Legislature of 1807, but to have provided for the introduction and existence of un- ratio 

conditional or absolute slavery. Such is now the sovereign right of every State ir was fi 

the Union. Illinois in becoming a State, became at once the equal in all claims t the pl 

sovereignty to any and every other State. The right to hold slaves “is out and out 

trom beginning to end a pure question of power. Individually, all men have equal 

rights to life, liberty and property. In communities or governments, mere brute force 

or the physical strength of the majority (as it is called,) abridges or annihilates these 

rights at pleasure. What the despot or the despotic will of the majority, through 

any other medium, decrees or permits, becomes the law of the land, and cannot be 

(593) resisted by the members of such cominunities or government, upon any othe: 

principle than that of rebellion, which assumes that the majority have changed, or 

soon will, or ought to revoke or change theirdecrees, &c. Every independent nation 

or organized community judges for itself, and its judgment is final between those 

who belong to such nation or community, and cannot be interfered with by other 

sovernments or communities, without atlording just cause of war, if the party in- 

ured may choose to think itself able to redress the wrong in that way.” Conceding 

then. that the convention had full power to legalize the slavery provided for in the 

act of the Territorial Legislature referred to, the next question to be considered is, 

have they doneso? The language made use of in the constitution is not very clear, 

and would justify the belief, “that more was meant than meets the eye.” ‘The first 

clause or member of the sentence provides that ‘‘each and every person who has been 

bound to service by contract or indenture, in virtue of the laws of the Illinois Ter- 

ritory heretofore existing, and in conformity to the provisions of the same, without 

fraud or collusion, shall be held to a specific performance of their contracts or inden- 

tures.” This is a general provision, with reference to all contracts, by all persons, 

bond or free, under the general laws in force in the Territory. It applies to inden- Mos 

tures of apprentices and such other contracts for service, as had been legally exe- (595) | 

cuted by persons capable of contracting by virtue of the laws in force in the Terri- respect 

tory. Block, 
If it had been intended to apply to contracts and indentures entered into by ne- Block, 

croes and mulattoes, under the act of the Territorial Legislature of 1807, it has fail- then he 

ed of its object, and the provision is inoperaptive through repugnancy. Such con- and De 

tracts or indentures were in fraud and violation of the ordinance, and therefore could as to h 

not have been reached and classed with contracts and indentures entered into, “with- childre 

out fraud or collusion,” as described and referred to in this clause of the 6th art. not ent 
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Block and Wife, and Kelly and Wife v. Block et al. 
he second clause or member of the sentence above recited from the 6th article, as 
if taking up a new subject, provides, “and such negroes and mulattoes as have been 
(591) registered in conformity with the aforesaid laws, shall serve out the time ap- 
pointed by said law.” Under this provision the counsel for the appellant insists, that 
the right of Morrison to the services of Dunky, is confirmed, and that the Constitu- 
tion of the United States, (art. 4, sec. 2. and 3,) protects and secures him in the en- 
forcement of that right. The 6th section of the act of the Territorial Legislature of 
i807, above cited, requires that all negroes and mulattoes shall be registered, when 
introduced under that act, but does not appoint or fix the time or term for whick they 
are to serve; and it is only in the 5th section of the act that any time is fixed or ap- 
jwinted, and that in reference to such negroes and mulattoes only, as are under the 
we of fifteen years at the time of their removal iuto the Territory, and upon these 
ud these only can this second clause (of the 3d sec. of the 6th art.) have any op- 
vation, all others were to.serve according to their indentures, and the time of service 
was fixed by their indentures and not appointed by the laws. The record shows that 
‘he plaintiff in this case was over fifteen. ‘This view of the matter makes it unne- 
cessary to examine particularly the other questions raised in the argument of the 
iuse. The judgment of the Circuit Court is affirmed with costs. 


BLock AND WIFE, AND KELLY AND WIFE v. BLOCK ET AL. 


if the testator declare by his last will and testament, that one of his children shali 
take no part of his estate, this is a good provision under the statute for such child, 
and the testator shall not be deemed to have died intestate as to such child. 


ERROR to St. Louis Circuit Court. 
M’Girk, C. J., delivered the opinion of the Court. 


Moses Block and others brought a petition for partition of two lots of ground ix 
095) St. Louis, against Phineas Block and wife, et al. The petition sets out the 
respective rights of the parties, and shows that they claim as devisees of Simon 
Block, and that in and by the will of said Simon, he mentions the name of Delia 
Block, the wife of said Phineas, and expressly declares, that she shall have nothing ; 
then he goes on to devise all his real estate to his wife and children. Phineas Block 
and Delia his wife, appear to the petition, and answer and insist, that Simon Block 
a3 to her died intestate, and that she is entitled to an equal portion with the other 
children. On the hearing of the petition, the Court decreed that the said Delia was 
not entitled to take any thing, she being excluded by her father’s will; and this is 
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the only question made in the case. By the 20th section of the act respecting wills 
and testaments, ( Revised Code 795,) it is enacted, “that if any person shall make his 
last will and testament, and die leaving a child or children, or their descendants, not 
provided for in such will, although such child or children be born after the death of 
the testator, every such testator, so far as shall regard any such child or children, or 
their descendants not provided for as aforesaid, shall be deemed to die intestate, and 
such child, &c., shall be entitled to such proportion of the estate of the testator, real 
and personal, as if he had actually died intestate, and the same shall be assigned, &c.” 
Upon this state of law and fact, Mr. Bates for the plaintiffs in error, insists, that the 
meaning of this 20th section is, that the testator shal! make a beneficial cevise or le- 
gacy, and that to mention the name of a child, and declare that child shall have 
nothing is no provision. Onthe other side it is argued by Mr. Allen for the defend. 
ants, that the intention and meaning of the act is, that when the child is forgotten, 
then he shall have ashare; but that when he is mentioned in the will and excluded, 
that is a provision within the intent of the section. We are of opinion this latte: 
construction is right. By the first section of the act, all persons except, &c., o! 
sound and disposing mind, are enabled to devise real and personal estate to whomso- 
ever they please, and by the 24th sec. it is enacted, ‘‘that al! Courts and others con- 
(596) cerned in the execution of last wills and testaments, shall have due regard to 
the direction of the will and the true intent and meaning of the testator, in al! 
matters and things that shall be brought before them concerning the same.” In this 
vase the intent ofthe testator is clear and explicit, that the daughter Delia shall have 
nothing. How can the Court obey this 24th section and at the same time declare that 
the daughter shall have a full share? ‘This notion that every child must have some 
legacy or the will is bad, is not of common law origin. Blackstone says the notior 
of the civil law was, that if a person made a will and disinherited a child, that h 
was deficient in duty and the will was bad, but alse says such notion has no founda- 
tion in the common law, 2 Bl. Com. 503. In 1815, the Legislature of the Territory 
of Missouri enacted, that when a-person shall rsake a will and testament and omit 
to mention the name of any child, or shall afterwards marry, or have a child not pro- 
vided for in such will, such testator, so far as regards such child, shall be deemed t 
die intestate. This provision was taken litterally from an act passed by the Governo: 
and Judges in 1807. In this act of 1815, we see the Legislature put the case ex- 
pressly on the ground the testator forgot the child, for they say, if he omits to met- 
tion the name of such child, then, &c., why mention the name. 

The answer is, because that shows the child was not forgotten. If his name wer 
only mentioned for the purpose of disinheriting him, yet he would be obliged to abide 
by it. What shows more clearly that not provided for in that act is intended to be 
only synonymous with forgotten and omitted is, that in the same sentence in whic! 
they mention omit, they say, or after making the will “shall marry or have a child 
not provided for,” then such child shall have distribution as if he had made no wil! 
Such was the law, and we think its undoubted meaning in 1825, when it was repeal- 
ed by the present statute onthe subject. We assume it as a proposition undeniable, 
that up to that time the principle of our law was, that when the testator forgot 
child, such child should have distribution, and that he could not have it when he was 
(597) mentioned in the will, but only mentioned for the purpose of disinheriting him 
In January, 1825, the Legislature saw fit to take up this same subject again, and have 
made anew enactment, in words only, as we. conceive. The act says, “if any per 
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son shall make his or her last will and testament, and die leaving a child or children, 
or the descendants of any such child or children not provided for in such will, al- 
though such child or children be born after the death of the testator, every such 
testator so far as shall regard such child, shall be deemed to die intestate, &c.’? 
There, it is believed, no new principle is introduced ; not provided for, are the words 
used in forensic parlance, we use provision in this sense, where a thing is totally 
omitted by a statute, we say it is not provided for, and the Legislature often use the 
expression as proviced for by an act concerning, &c., and when we look at the act 
we see things there relating to the subject in the negative and affirmative, yet we say 
the thing is provided for. In this case there is a negative provision, that the daugh- 
ter shall have nothing. Weare aware that the mere form of expression is against the 
meaning we give to the sentence. To provide for means to take care of before hand ; 
but the Legislature hardly meant to establish the doctrine that a testator could not 
evise his property to whom he might think fit, as they seem to have declared he 
might do in the first section of the act ; and by the 24th section the true intent of the 
testator is to govern in all things; now here this intent is clear, and it is at least 
toubtful what is really meant by the 20th section. Then this clear intent must pre- 
vail over a dubious sentence in the law, as to what the testator may or may not do. 
There are many cases in the law books where the Courts, on a view of the whole 
statute, have went against the express words of a statute to carry into effect the in- 
tent of the Legislature ; and no better illustration can be given of such cases than to 
‘xamine the case at bar. Suppose in this case the testator had given the daughter 25 
cents, this would bea provision. Did the Legislature then intend that each child 
should have something? How much better would be her condition with 25 cents, 
than what is, when it is declared she shall have nothing, is not hard to determine. 
598) If this is not what the Legislature did mean, then did they mean each child 
should have an equal share? ‘They have no where said so in this act respecting wills, 
orin any other act; if they had intended this, would they have used the words they 
did use? In eases of intestacy, where the property is equally divided among chil- 
iren, quite other language is used; or did they mean that when a child might for 
cause or without cause, happen to be the object of its father’s displeasure, the father, 
although he declared the child should have nothing, yet the child should have an 
equal portion of his estate. If they meant this, the means used to show this mean- 
ing are very weak. Suppose a case, where a testator has only one child, and he de- 

ares such child shall have nothing, and then devises all to B, a stranger. Now the 
law is, as shown above, thata person may, by the Ist sec. of this act, devise to whom 
he pleases, for no restraint is laid on the devising power, and the law is, that the true 
intent of the testator shall be carried into effect, (see 24th sec. of the act,) the will 
is, that B_ shall have it, yet the construction contended for by counsel, will give the 
Whole to the child. Bacon says, one rule for construing statutes is, to suppose one’s 
self the law maker, and then let the question be stated, did you mean this? Then 
such answer as a sensible and moderately well informed man would give, will be the 
quotient or answer to the proposition. If we try the case put above by this rule, the 
answer will be by the law maker, that such was not his intention. From the fore- 
going arguments, we conclude that the true meaning of the words not provided for, 
is, that if the testator has forgotten or overlooked any child, he shall, notwithstand- 
ing such accident, be let in to have a share. The judgment of the Circuit Court is 
iffirmed. 
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Tompxins, J., dissenting. 

Moses Block and others, filed their petition in the Circuit Court of St. Louis county, 
praying that certain lots lying in the eity of St. Louis, might be divided among them- 
selves and others, children of Simon Block, deceased, in equal parts according to the 
(599) last will of the deceased; by which will Delia, the wife of said Phineas 
Block, was expressly excluded from having any part of the estate of the deceased. 
Phineas Block and Delia, his wife, answered, admitting the facts stated in the peti- 
tion, but contending that Delia, the wife of Phineas and one of the children of the 
deceased, not being provided for in the last will and testament of the deceased, and 
not having had an equal part of the testator’s estate in his lifetime, was entitled to 
an equal portion of the estate of the testator with the other children of the deceased, 
The Circuit Court decided against the claim of Phineas Block and his wife ; and to 
reverse this judgment they bring the cause into this Court by writ of error. 

The words of the statute are, “that if any person shall make his or her last will 
and testament, and die leaving a child or children, or the descendants of any child or 
children, (in case of their death,) not provided for in such will, although such child 
or children be born after the death of the testator, every such testator so far as shall 
regard such child or children, or their descendants, shall be deemed to die intestate, 
and such child or children, or their descendants, shall be entitled to such portion of 
the estate of the testator, real and personal, as if he or she had actually died intes- 
tate; and the same shall be assigned to him, her or them, accordingly ; and all the 
other legatees, devisees and heirs, shall refund their average or proportional part; 
provided that such child or children, or their descendants, so claiming, shall not have 
had an equal portion of the testator’s estate bestowed on him, her or them, in the 
testator’s lifetime by way of advancement.” Rev. Code, p. 795. 

On the paii of the plaintiffs in error it is contended, that the provision required by 
the act to be made in the testator’s will for the child, must be something substantial, 
that it is a mere evasion to say that it is provided in the will that the child shall have 
nothing. On the part of the defendants in error it is contended, that the terms used 
in the act must either mean that each child must have an equal part of the father’s 
estate, or he must be allowed to cut the child off by merely naming it in the will 
and refusing to give him any thing, or a sum merely nominal. For it is said no one 
(600) can tell what will be proper and suitable provision, so much do the world dif- 
fer in opinion about this matter; all, too, must be accommodated to the value of the 
estate of the deceased. It is insisted also, that this construction of the above reci- 
ted section of the act concerning wills and testaments, (section 20,) is supported by 
the 24th section of the same act. Rev. Code, p. 796. This section is in these words: 
<¢ That all Courts and others concerned in the execution of last wills and testaments, 
shall have due regard to the directions of the will, and the true intent and meaning 
of the testator in all matters and things that shall be brought before them concerning 
the same ;” but the previous section (20th) required the testator to provide for his 
child, unless he would have it provided for by the law; and as far as he obeyed the 
law, his will was to be construed under the 24th section and no farther. We are 
left then where we began, and the question still remains, what is the provision which 
the act requires a father to make for his child? If the act required no more at the 
hand of the testator than that he should name the child in his will, then the old law 
would have been more intelligible. The old law was this, “ when any person shall 
make his or her last will and testament and omits to mention the name of any child 
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or children, if living, or the legal representatives of such child or children,” &c. 
See Laws Mo. Ter., December session, 1814, p. 131, or Geyer’s Digest, p. 431. Here 
language is used, of the meaning of which no doubt can be entertained. Why 
change the phraseology if no change of meaning was intended? Or can it be sup- 
posed that a Legislature which required a master to maintain and support his manu- 
mitted infant slaves, (see Rev. Code, p. 744,) intended to permit the same man, or in- 
deed any other, to cast his infant children on the charity of the community. Vanity 
and pride may find great difficulty in settling a provision proper to be made by a rich 
and unnatural father for his child; but if it ever should happen, under the construc- 
tion of the law contended for by the defendants in error, that such a parent cast 
his children on the world, the County Courts will be compelled to ascertain how 
(601) much of the county funds will be required for such purpose. I find no diffi- 
culty in so construing the law, as to compel an unnatural father to make a comforta- 
ble provision for his children, and still to allow him to provide more liberally for 
such as either needed or merited a more liberal provision. For instance, if a man’s 
fortune were moderate and he died leaving many children, some young and unable 
to work, and others grown up and eJlucated, it would not in many cases be improper 
to say that those grown up and educated were already provided for, as he might have 
expended on their education as much as would be left to the younger and weaker, or 
in the language of the said 20th section, they already had an equal portion of the 
testator’s estate bestowed upon them by way of advancement. But did no evil exist 
under the old law to remedy which, a change in the law might have been necessary ? 
With some few exceptions our statutes make a very good-will for those who neglect 
to make one for themselves. But in most of the cases where men die, leaving a will 
and children by two wives, it may be safely asserted that the children of the first 
wife are left unprovided for, and under the construction of the statute here contended 
tor by the defendants, will contiune to be left unprovided for, unless indeed it be a 
provision to mention his name in the will by way of reminding him that an unnatu- 
ral father had remembered in his last moments to leave the last token of unkindness. 
This is no small evil. Personal property is the favorite of the State. Our legisla- 
tive bodies, in spite of preconceived prejudices, have been compelled to allow execu- 
tors and administrators in many cases to sell real property to pay debts, and to retain 
the personal. (See Rev. Code, p. 107.) Married women are allowed with certain 
formalities to sell the lands that descend to them, and when the father dies intestate, 
in alinust every instance the land ‘s sold on application to the Circuit Court, because 
the quantity is so sinall that it cannot be divided in kind, without great prejudice to 
the owiers. (See Rev. Code, c. p. 611, sec. 4.) Thus the real estate of the wife 
becomes personal estate and vested absolutely in the husband. Even if a Court of 
(602) Chancery could pursue the money thus raised, and treat it as real property and 
keep it for the wife’s use, the cost of suits would in many cases amount to as much 
as the principal. The property then of the first wife, whether it be real or personal, 
becomes generally the absolute property of the husband ; he marries a second, or 
pethaps a third wife, and the children of the last wife take the whole. The cases 
of those who may be reduced to want are those which a legislative body might rea- 
sonably be supposed to contemplate with most anxiety. Our institutions, republican 
in their character, do not seek to extend the empire of the father over the child be- 
yond the age of twenty-one years. If he wish it he must acquire such empire by 
gentle means. Had the Legislature wished to enable the father to hold the power 
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here contended for, as a rod over an undutiful child, nothing could have been easier 
than to copy the old law into the Revised Code ; as the statute is now worded I can. 
not but conclude that great violence is done to language when this construction is 
put upon the words “ not provided for.” In my opinion the judgment of the Circuit 
Court ought to be reversed. 
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An attorney cannot be suspended or stricken from the roll upon its being “ proven 
the Circuit Court that he had passed counterfeit notes, knowing them to be cour 
terfeit ; and that being indicted therefor and confined in the common jail, he maie 

his escape therefrom.” 



















i) ORDER of Suspension of an Atttorney at Law by the Circuit Court of St. Loui: poe 
County. if th 
| : Tompkins, J., delivered the opinion of the Court. sides 
; tw 
Foreman, on motion of the Circuit Attorney, was suspended from practice as a ie: 

attorney and counsellor at law of the Circuit Court of St. Louis county, and a copy “Ifa 

of the order of suspension in compliance with the law has been sent to this Cour. allow 

(603) (See section 7th of the act concerniug attornies and counsellors at law, Re. 3. A no 

i Code, p. 159.) The section referred to gives to the Circuit Court the power to sus HM ¢. In ar 

. pend for any misconduct, which in the opinion of the Court is sufficient to justify if, be: 

RE his being stricken from the rolls. By the 6th section of the same act, the Supreue error. 

it Court has power to strike from the rolls any attorney who shall have been convicie! .. If th 

of felony, or guilty of improperly retaining his clients’ money after demand made by ann 

the client for the same, mal-practice in his office, gross ignorance or neglect of duty, shee 

pees or contempt of Court. The charge against Foreman as set out in the order of tle 

if Circuit Court is, that it was proved to the Court that he had passed counterlel 

Baty notes knowing them to be such, and that being indicted for the offence aforesail, Tomp; 
a and confined in the common jail of the county of St. Louis, he made his escap Posey 






therefrom. It is the opinion of this Court that the offence with which Foremab 'MM 5):jinoeq 












charged is not any one of those enumerated in the 6th section above referred to, al his writ 

He the power to strike from the rolls for such cause not being given, this Court cant’ Posey 
mii. exercise it. The cause is therefore remanded to the said Circuit Court, and thi ceeding ' 
Court is required to dissolve the said suspension. davit req 

M’Grrk, C. J., dissenting. Was mad 

My opinion is that causes of dismissal exist independent of the statute, and m/f and the ¢ 

be inquired into beyond its provisions. Commissi 
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. In proceeding by attachment, the affidavit required by our statute may be made 
before a Justice of the Peace of another State. In such-ease the official character 
if the Justice sufficiently appears, by the Clerk of the County Court where he re- 
sides certifying that he was then an acting Justice duly commissioned, &c., and 
two of the commissioners of the same Court certifying that the person is Clerk and 
his official acts‘entitled to due faith and credit. 

*. If a non-resident fails to give security for costs before action brought, he may be 
allowed to give iteven after a motion made to dismiss for that cause. (Note a.) 

) >. A non-resident may have an attachment in this State against a non-resident, 

‘. In an attachment where the defendant demurs, the demurrer must be disposed 
f, before judgment can be given against the defendant. If not disposed of, it is 
error. 

3. If the Circuit Court improperly awards execution, the party complaining must 
first move that Court to set aside the execution, before it can be assigned for error 


in the Supreme Court. 
ERROR to the Circuit Court of Cape Girardeau county. 
Tompkins, J., delivered the opinion of the Court. 


Posey brought his action in the Circuit Court against Buckner, and in that Court 
obtained judgment and execution. To reverse that judgment, Buckner prosecutes 
his writ of error. 

Posey and Buckner were both non-residents of this State, and the mode of pro- 
ceeding was by attachment against the property of Buckner in this State. The affi- 
davit required by our statute to be filed before the writ of attachment can be issued, 
was made before a Justice of the Peace for Gallatin county, in the State of Illinois, 
and the Clerk of the County Court certifies, that he was then an acting Justice duly 
commissioned, &c., and two of the commissioners of that County Court certify, that 
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the person giving the certificate is Clerk, and that his official acts are entitled to due 
faith and credit. 

(605) The Sheriff returned that he had executed the writ on Greer W. Davis, by 
attaching all the interest of the said Nicholas Buckner, in the hands of the said 
Davis, as executor of Alexander Buckner, deceased, in money. The defendant also 
demurred to the declaration of the plaintiff. The errors assigned and material to be 
noticed, are, 

First. That the Circuit Court refused to dismiss the suit and quash the attachment, 
on the defendant’s motion to that effect, for want of a sufficient affidavit to authorize 
the issuing of the same. 

Second. For not dismissing the suit on motion, for the failure of the plaintiff to 
file a bond before the commencement of the suit, to secure the payment of costs, on 
the ground of his being a non-resident. 

Third. That one non-resident cannot obtain an attachment against another. 

Fourth. That the Court gave judgment against the defendant, without first dispos- 
ing of the demurrer. 

Fifth. That the Court gave judgment and ordered execution generally against the 
goods and chattels, lands and tenements, and body of the defendant. 

First. In the case of Hays v. Bouthalier, vol. 1, p. 347, of Missouri Decisions, it 
was decided that an affidavit, such as the present, was sufficient to authorize the Cir- 
cuit Court to issue an attachment. 

Second. In the case of the Governor v. Rector, same vol., p. 638, it was decided 
that after a motion to dismiss a suit is made for want of security for cost, such secu- 
rity may then be given. 

The provision for costs in that case was made by the 22d section, in this by the 
first section of the act concerning costs, passed January, 1825. In the opinion then 
delivered, both sections are reviewed, and it was the opinion of the Court, thatin 
each case provided for by the two sections, security for costs might be given after 
motion to dismiss for want thereof; no reason is seen why that opinion should be 
overruled, 

Third. No reason is seen why the writ of attachment should be restricted to resi- 
(606) dents. The first section of the act of 1825, giving the remedy by attachment, 

) 


.) gives it in all cases where any creditor, or creditors shall file or 


} 


nd section of the act supplementary to the act to provide a 


method of proceeding against absent and absconding debtors, passed 17th Jan., 133], 


(see p. 10,) the defendant may appear and plead without giving bail or entering into 


any boud. ‘The Circuit Court should then have disposed of the demurrer. 

Fifth. By the 7th section of the act of August, 1825, (see Diyest, p. 147,) when the 
defendant fails to appear, judgment shall be entered as usual; but execution shall 
only go against the property attached. No motion was made in the Circuit Courtto 
set aside the execution. It is useless to say, then, any thing on the subject. 

It is assigned also for error that the Cireuit Court gave compound interest; nothing 
appears to us to induce a belief that such interest was given. Inasmuch thenasi 
appears that the Circuit Court did not dispose of the defendant’s demurrer to th 
declaration, its judgment is reversed, and this cause is remanded for further proceed 
ings in conformity with this opinion. 


(a.) See Snowden v. McDaniel, 7 Mo. R., p. 313. 
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